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1
Brief Background to AIATSIS and the Guidelines
The Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS) is the foremost research organisation with a specific focus on Aboriginal and Torres Strait Islander studies. The Institute’s goal is ‘the promotion of knowledge and understanding of Australian Indigenous cultures, past and present’ (AIATSIS Annual Report). Its work ranges across a number of disciplines such as anthropology, history, archaeology, art, health, governance and law, education, linguistics and ethnomusicology. 
The Institute began in 1961 with an interim Council, and was formally established under its own legislation in 1964 as the Australian Institute of Aboriginal Studies (AIAS). In 1989 the AIAS Act was replaced by the AIATSIS Act, which also created a Research Advisory Committee. 
The AIATSIS’ structure includes its research program, its library, its audiovisual archive, and its publishing arm Aboriginal Studies Press. The research program is responsible for administering the Institute’s grants. The library and the audiovisual archive between them make the AIATSIS one of the most significant collecting institutions for Indigenous studies in the world. The audiovisual archive has as its primary role the responsibility to ensure the ‘safety and longevity’ of the materials it holds.
1.1
The Guidelines

Concern about good ethical conduct in research in Indigenous studies has always been present in the AIATSIS and its forerunner the AIAS. Guidelines have been used for many years in some form, and in 1985 the Council of the Institute initiated a review of those. Further revisions were carried out during the late 1990s, which eventually resulted in the current version. As the Guidelines themselves state, they ‘are not intended to be directive but are recommendations and suggestions to achieve the best standards of ethical research’.
These Guidelines operate primarily to guide research that is carried out by people supported under AIATSIS research programs, including grants. But, as the leading organisation in research in Australian Indigenous studies, the AIATSIS recognises that the Guidelines need to inform research in Indigenous studies more generally.
2
Introduction: Why a Review of the AIATSIS Guidelines?

Ethical research is about ensuring responsible conduct in research. The development and upholding of ethical standards in research requires adherence to the following, among the key principles of good conduct:

· Protection of the integrity and rights of all persons involved in, and affected by the research

· Ensuring responsible approaches to the research, including appropriate granting of permission, and full participation

· Ensuring openness, honesty, and competence in research and its outcomes

· Ensuring protection of rights in privacy, confidentiality, and respect for intellectual and cultural property

· Consistency with national laws

· Preventing misconduct

The development of good ethical standards and processes is advancing rapidly across all sectors of society, including medical and health, social sciences and humanities, university, government and non-government. The AIATSIS Guidelines are gaining increasingly wide attention as a respected national standard for all research in Indigenous studies. They are also respected in many international fora. For example, they have influenced a draft ‘elements of a code of ethical conduct to ensure respect for the cultural and intellectual heritage of indigenous and local communities relevant to the conservation and sustainable use of biological diversity’ being developed through the Conference of Parties to the United Nations Convention on Biological Diversity.
 The Guidelines are also referenced by the Endangered Language Documentation Project, and they have been consulted in the preparation of guidelines by the Linguistic Society of America (LGA).

The need for a review of the AIATSIS Guidelines has come about because of rapidly changing practices and concerns that impact a great deal on Indigenous studies, as well as a growing awareness of ethical issues in research. The Guidelines need to be reviewed and revised to reflect further developments in some critical areas that have emerged since the previous review in the late 1990s. These include changes to intellectual property laws as these affect Indigenous Cultural and Intellectual Property Rights. Another major area in which developments have an actual or potential impact on research in Indigenous studies is digitisation. The new and rapidly growing technological advances in digital technology and its applications across a range of areas including storage, access and retrieval, production and dissemination of research outcomes, have potentially large implications for research in Indigenous studies. 
Recent developments in law and policy, including internationally, also have important relevance. For example, the adoption by the United Nations General Assembly in September 2007 of the Declaration on the Rights of Indigenous Peoples presents a significant incentive for countries to strengthen their mechanisms for recognition and protection of Indigenous rights. In the area of Indigenous cultural heritage, the ratification by UNESCO in October 2003 of the Convention for the Safeguarding of Intangible Cultural Heritage, and in October 2005 of the Convention on the Protection and Promotion of the Diversity of Cultural Expressions creates a context for signatory countries to develop better ways of recognising and protecting Indigenous intangible heritage.
The present review of the AIATSIS Guidelines will examine a range of developments such as these. The aim of the review is to deliver an up to date, coherent policy document that will guide ethical research involving Indigenous peoples over the next 5-10 years.

The review commenced in June 2009. So far there have been some discussions, email correspondence, limited consultations, and a workshop held in Canberra on 2 October 2009 in conjunction with the AIATSIS Conference. This Discussion Paper forms a central part of the review process, and is designed to facilitate further participation in the review process by the wider community. The conclusion of the review will deliver a final Discussion Paper, together with revised Guidelines. An additional document, an AIATSIS Protocol will also be produced, designed to be an AIATSIS-wide statement of ethical principles.
2.1
What Should the Review of the Guidelines Consider?

This review will consider all aspects of the Guidelines, including:

· The format, style and structure of the Guidelines,
· The content of the Guidelines,
· Using the Guidelines: the way they operate in the AIATSIS research grants process, and across other areas within that organisation,
· The wider framework of ethical standards and clearance processes, and
Other issues
There may be other aspects of the Guidelines that need to be included in this review, and readers of this Discussion Paper are encouraged to submit any suggestions and views on how suggestions should be dealt with.

The Research Project
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3
Format, Style and Structure of the Guidelines
Currently, the Guidelines are organised around eleven principles for ethical research. For each principle, the Guidelines elaborate detailed points to be followed in order to ensure ethical conduct in research. There are some important, cross-cutting themes such as community consent and participation, and rights and interests in research, including in cultural and intellectual property.

In considering the format, style and structure of the Guidelines, a key concern is who is the intended audience and readership? Does the present format and style adequately meet the needs and requirements of all users?

DISCUSSION QUESTIONS

Is the current format and structure for the Guidelines useful and appropriate?

Is the way the Guidelines are presently written appropriate and useful?

4
Different Approaches to Research: ‘Western’ and Indigenous
It is important that the Guidelines encourage and facilitate equal relations between Indigenous, and non-Indigenous people in the research engagement. The very notion of ‘research’ has, as Smith has pointed out, negative connotations for Indigenous people. This is because, historically (and even today in some contexts and situations), Indigenous people were all too often ‘subjects’ in a fraught relationship between research and colonialism (Smith 2003). A research project should be about a real, equitable engagement between Indigenous and other participants in a dynamic way, recognising and allowing for Indigenous standpoint (Nakata 2007).
Although the underlying philosophy of the Guidelines is informed by an assumption of equal collaboration between Indigenous and non-Indigenous people in the research relationship, in some places the current wording of the Guidelines implies an unequal power differential. As one respondent to this review has noted ‘as it stands, the AIATSIS document is strongly focused on an ideal of collaborative research which grows out of a broad-based, ongoing consultation process... yet much of the language of the document assumes the very power differential that collaborative research tries to minimize’.
 
The problem this highlights is that ‘researchers’ are assumed to be non-Indigenous people, who are conducting research with (or ‘on’) Indigenous subjects. For example, in the Guidelines under A1 Consultation, Negotiation and Mutual Understanding, the Guidelines state ‘researchers must accept a degree of Indigenous community input into and control of the research process’. A form of words such as ‘researchers are encouraged to design projects that are collaborative, with Indigenous people and other partners having equal roles’ might be considered instead. In a revised version of the Guidelines, there may be ways in which an explicit recognition of the power relations between participants can be articulated where and when they occur, and suggestions made to minimize the effects of such differences.

In thinking about power differentials between and among Indigenous and non-Indigenous participants in a research process, it is useful also to consider what is the presumed audience or readership for the Guidelines in their current form? If, as the style of the Guidelines suggests, this is primarily oriented to a non-Indigenous audience, then the need is to consider writing an Indigenous Community Guideline for Ethical Research that can complement the existing Guidelines from an Indigenous perspective. Some examples of community handbooks are listed later in this paper.
5
A Rights Based Approach to the Guidelines
The Guidelines’ principles are founded on respect for Indigenous peoples’ inherent rights to self-determination, and to control and maintain their culture and heritage. With the adoption by the United Nations General Assembly of the Declaration on the Rights of Indigenous Peoples on the 13th of September 2003 there is now a greater imperative for countries to ensure, among a wide range of rights, the full and equal participation of Indigenous peoples at all levels of society, including in research, and to maintain and protect Indigenous cultural heritage, languages and cultures, and education.

6
Content of the Guidelines
Research is a rapidly changing and developing process. New and emerging issues, technologies, techniques, and theoretical perspectives impact significantly on the design, implementation, reporting and monitoring of research. Changing modes of engagement between and among participants in the research process also impact upon ethical standards and clearance procedures. Research is moving increasingly towards participatory, collaborative and partnership type modes, and ethical standards and protocols need to reflect these, and encourage and facilitate more inclusive approaches. A greater interest in multidisciplinary projects also needs to be taken into account in revising ethical guidelines and standards.

The relationship between ethical standards and clearance processes, and research is a dynamic one. New and developing ways of doing research impact upon ethics; and at the same time, existing ethical standards and clearance processes have a large effect on research projects.
Importantly, the Guidelines must reflect the most up to date issues and priorities in research in Indigenous studies. The need for this review of the Guidelines has arisen because of the increasing importance, and growing awareness of changes and developments in key areas such as intellectual property laws and their impacts on Indigenous Cultural and Intellectual Property Rights, prior informed consent, processes of equitable engagement with Indigenous people in research projects, benefits and returning research outcomes to communities, payment and reimbursement for Indigenous participants in research projects, privacy and confidentiality issues, storage and access, and the implications of new forms of media, storage, and knowledge and data management, including digital.

The impact of existing and new laws is another critical concern. For example, the Guidelines must have proper regard to key areas of law such as privacy, intellectual property, and land, heritage and environment. As an example of new and amended laws, in recent years Indigenous interests in biodiversity and natural resources management have become more prominent in the context of new laws and regulatory mechanisms in this area. The introduction of the Environment Protection and Biodiversity Conservation Act 1999, and of Commonwealth, State and Territory regulatory frameworks for access to genetic resources bring new and important considerations to many research projects. Amendments to copyright (such as in the areas of digital content, and to provide for moral rights) and other intellectual property laws also have large implications on research.
6.1
Free, Prior and Informed Consent (FPIC)
The UN Declaration on the Rights of Indigenous Peoples (http://www.un.org/esa/socdev/unpfii/en/drip.html) reaffirms the rights of Indigenous peoples to free, prior and informed consent, and also provides for the obligations of countries to seek FPIC from Indigenous peoples for any projects, developments and other activities that affect those peoples. Articles 19 and 32 are especially pertinent.

Provisions in the Guidelines concerning Indigenous peoples’ consent are perhaps among the most important. They echo throughout the document, which is an appropriate way of presenting these Guidelines. However, there is scope for improving these provisions to ensure they reflect the most up to date standards and practices in Indigenous research, and in standards regarding FPIC, and take into account all emerging concerns and gaps in this area.

In its current form, the wording used in the Guidelines is ‘free and informed consent’. Generally, in most documents and discussions on Indigenous research, including internationally, the term ‘prior’ is included, so the phrase is ‘free, prior and informed consent’ (FPIC).
6.1.1
What does free, prior and informed consent mean?

Taking this phrase as a whole, use of the word ‘free’ means that Indigenous peoples’ consent being sought must not be coerced, but should be sought in a free and fair way. 
The word ‘prior’ means that Indigenous people should be provided with full and adequate information about a project before or prior to the start of a project. In general, ‘prior’ is a requirement that:

... having sufficient time to allow for information-gathering and full discussion, including translations into traditional languages, before a project starts. It must take place without time pressure or constraints. A plan or project must not begin before this process is fully completed and an agreement is reached. 
(International Indian Treaty Council (IITC) 2008)

The term ‘informed’ means ‘having all the relevant information available reflecting all views and positions’ (IITC 2008).
Some useful guides to understanding free, prior and informed consent are the International Indian Treaty Council’s (July 2008) brochure Indigenous Peoples and the Right to Free, Prior and Informed Consent at http://www.treatycouncil.org/PDFs/FPIC_ENG_110908WEB.pdf , and the Desert Knowledge Cooperative Research Centre’s What is Free, Prior Informed Consent (Briefing Paper No. 7) at  http://www.desertknowledgecrc.com.au/socialscience/downloads/DKCRC-SS-BP7-Free-Prior-Informed-Consent.pdf.

DISCUSSION QUESTIONS

Should the Guidelines include the term ‘prior’ in references to consent. The new  term would be ‘free, prior and informed consent (FPIC)’.

Are the provisions in the Guidelines for informed consent adequate?

Does the informed consent process in the Guidelines adequately cover the whole prior informed issue as a process (i.e. to include the fact that Indigenous people can say ‘no’ to a project, or revisit it at any time throughout a project, and withdraw their consent if they choose).

Is the current informed prior informed consent checklist for AIATSIS researchers adequate, and accurate?

How can the Guidelines encourage better collaboration in research projects?

It is important that the Guidelines stress that FPIC is a process, based on ongoing consultations and negotiations. The most important aspect of FPIC is to ensure that effective and appropriate discussions are held between all participants and potential participants in the research process before start up of a project.

At present, the Guidelines contain many provisions about consultation and negotiation, and participation, throughout most of the eleven principles. Given the importance of FPIC, it is suggested that a provision specifically for this process is inserted at or near the start of the Guidelines. The Guidelines should also provide an accessible, reader-friendly explanation of what FPIC means, and how it is to be applied.
6.1.2
Research consent forms

Applicants for AIATSIS research projects, including grants, are required to submit written consent from the Indigenous communities and individuals involved. A template is made available as part of the information package for grantees, for a plain English Research Statement. This should set out the issues and requirements for the project that researchers need to inform Indigenous communities about as part of the free, prior informed consent process. Matters to be set out in this Statement include the purposes of the project, who will be involved, what information and data will be collected, and how that will be used. For any part of this consent process, contracts and consent forms should be written clearly, and in accessible ways (Janke 2009). Terri Janke has produced a very useful paper on Writing Up Indigenous Research: Authorship, Copyright and Indigenous Knowledge Systems, which includes discussion about consent and ethics.
6.1.3
Indigenous people as experts, and as partners and collaborators in research

Research projects should provide for equal collaborative approaches between participants. Where Indigenous people are participants, in what ways should (if at all) the Guidelines include provisions for paid Indigenous assistants, such as translators and interpreters?

The recognition that Indigenous people are already experts, by virtue of their knowledge and expertise needs to be built into the Guidelines. The knowledge of Elders, Traditional owners, senior law people, and others in communities is a critical aspect of the foundation principle of recognition of Indigenous rights in their culture and heritage. This recognition could be translated into more detailed practical provisions in the Guidelines.

DISCUSSION QUESTION

How can the Guidelines better incorporate provisions for Indigenous participants and co-researchers?

6.2
Indigenous Cultural and Intellectual Property Rights

The UN Declaration on the Rights of Indigenous Peoples provides for the following (Article 31):

Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, ..... They also have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions.

The Guidelines in their present form include two relevant principles:

4
Indigenous knowledge systems and processes must be respected
6
The intellectual and cultural property rights of Indigenous peoples must be respected and preserved

Since Indigenous knowledge is a critical component of what is often called ‘Indigenous Cultural and Intellectual Property’, the Guidelines should be revised so that these elements of Indigenous cultural heritage are detailed within the same section.

Perhaps one of the most prominent issues to emerge in recent years has been that of Indigenous cultural and intellectual property rights. Up to, and following the release in 1998 of the landmark report Our Culture, Our Future: A Report on Australian Indigenous Cultural and Intellectual Property Rights (Janke 1998), there has been growing concern about the lack of proper understanding, and recognition of Indigenous peoples rights and interests in their cultural and intellectual property, including their Indigenous knowledge. Research projects need to incorporate proper and effective ways of recognising and managing these rights. Intellectual property and its impact on Indigenous peoples is perhaps one of the most complex, rapidly changing, and important issues in terms in its impact on ethical standards. 
The sections of the Guidelines in this area need to be clearer and more precise, as well as to take into account changes to laws, and new considerations as to the impact on research. The Guidelines will need to take into account recent and emerging developments such as moral rights in copyright, video, the digital environment, and rights and interests in the context of database and web-based technologies. Other important aspects include rights in recordings of performances and of DVDs or use of the Internet.
The Guidelines are currently structured so that Principle 4 provides for respect for Indigenous knowledge, and Principle 6 provides that ‘the intellectual and cultural property rights of Indigenous peoples must be respected and preserved’. However, the Guidelines need a clearer and more detailed outline of the relationships between intellectual property (IP) as understood in the conventional legal sense of copyrights, patents, designs, plant breeders and allied IP laws, Indigenous cultural and intellectual property, and Indigenous knowledge. This is critical given the ways in which different kinds of knowledge (especially Indigenous), data, and information are brought into projects, created and managed throughout the life of a project, and at the conclusion of a project. 
6.2.1
What do all research participants bring into a project?

At the commencement of a research project, all the participants will bring different kinds of knowledge, information, and data to the project. Not all of these things should, strictly speaking, be classified as ‘intellectual property’ within the conventional legal sense of the term. Among these intangible elements that will be brought into a project at start-up, are Indigenous knowledge, research reports and publications, unpublished notes and recordings from previous work, local and informal knowledge, and digital data (including databases and registers). 
The Guidelines need to ensure that researchers are better informed, and clearer about all aspects of intellectual property, Indigenous cultural and intellectual property and Indigenous knowledge. Aspects that should be made clearer and more detailed in the Guidelines include the following:

Indigenous knowledge, Indigenous cultural and intellectual property, and ‘western’ intellectual property are all inter-related, but there are also some critical differences between them,

The management of Indigenous peoples’ rights in cultural and intellectual property and Indigenous knowledge must take into account respect and recognition, protection, and maintenance (including facilitating the ongoing transmission of knowledge within communities).

6.2.2
IP and ICIP: some important differences

The term Indigenous Cultural and Intellectual Property (ICIP) refers to the whole range of Indigenous cultural heritage – especially its intangible components – for which Indigenous people seek protection. This has been described by Janke (1998) as ‘the intangible and tangible aspects of the whole body of cultural practices, resources and knowledge systems developed, nurtured and refined by Indigenous people and passed on by them as part of expressing their cultural identity’. It includes:
· Literary, performing and artistic works (including music, dance, song, ceremonies, languages, symbols and designs, narratives and poetry); 
· Scientific, agricultural, technical and ecological knowledge (including cultigens, medicines and sustainable use of flora and fauna); 
· Spiritual knowledge; 
· All items of moveable cultural property including burial artefacts; 
· Indigenous ancestral remains; 
· Indigenous human genetic material (including DNA and tissues); 
· Cultural environment resources (including minerals and species); and 
· Immovable cultural property (including Indigenous sites of significance, sacred sites and burials); and 
· Documentation of Indigenous peoples’ heritage in all forms of media. (including scientific, ethnographic research reports, papers and books, films, sound recordings).
An important point is that ICIP is not necessarily, if at all, intellectual property (IP) in the conventional western legal sense of the term. This is for many reasons that are well documented (e.g. Davis 1998, 1999). Indigenous peoples’ cultural expressions and intangible heritage, such as performance (song, story, dance etc), spoken language, or cultural and ecological knowledge, may only be subject to intellectual property laws once they are written down and/or recorded. Protection for ICIP therefore cannot readily be achieved by IP laws. 
However, once ICIP does enter the arena of IP through research activities such as transcribing language, song, story or knowledge, or writing Indigenous peoples’ histories and so on, then there are huge implications in terms of ensuring that the rights of Indigenous peoples are maintained throughout. A critical part of good research ethics involves making sure that there is negotiated agreement at the start, and all the way through a project, about how ICIP is managed in relation to IP to ensure effective protection for Indigenous rights.
One suggested approach is a ‘knowledge trust agreement’ which is an agreement between all parties to a research project about what elements of knowledge and intellectual property they hold, and bring to a project, and how that will be managed through the course of the project (Martin and Jeffrey 2007: 27-31).

6.2.3
Using IP laws and devising new (sui generis) approaches

Essential aspects to ICIP include not only protection, but also management. This may include such things as negotiating for shared copyright in any research outcomes, to include Indigenous communities as authors.
A common approach in many discussions and activities regarding Indigenous knowledge is to explore conventional ‘western’ intellectual property (IP) laws to see if, and to what extent, they are capable of providing adequate recognition and protection for this knowledge. A full discussion and analysis of this subject is a large and complex arena for consideration, and is outside the scope of this review. One of the many arguments is that, while acknowledging the limitations of these laws, IP laws can, and should be used to provide some recognition and protection for Indigenous knowledge (e.g. Janke 1998). There is a growing literature that explores the complexities of the relationships between Indigenous knowledge, intellectual property, and cultural heritage (e.g. Anderson 2009, Gibson 2005, Davis 2006). 
Other writers have proposed alternatives such as the development of sui generis approaches – that is, new, ‘stand alone’ laws specifically designed to provide for Indigenous peoples’ collective rights in their cultural heritage. One example of this latter approach was advocated by the late Darrel Posey, as what he termed ‘Traditional Resource Rights’ (TRR). Posey saw the inadequacies of intellectual property rights (IPR) for protecting Indigenous peoples’ knowledge, and introduced the concept of TRR ‘to reflect the necessity of reconceptualising the limited and limiting concept of IPR, while emphasizing that a wide range of relevant international agreements exist to form the basis for a sui generis system of protection for traditional and indigenous peoples and their resources’ (Posey 2004: 158).
Some writers have argued that Indigenous peoples have a stronger legal position regarding the protection of their Indigenous knowledge under existing laws than has generally been thought to be the case. For example, in one response to this review so far, Martin and Jeffrey suggest four areas of law already available – confidential information, equitable estoppiel, statutory prohibitions against misleading or deceptive conduct, and unjust enrichment – that can be used in combination to protect Indigenous knowledge in research contexts (Martin and Jeffrey 2007).

6.2.4
Some new and emerging areas in IP law
Among recent changes to copyright laws (the Copyright Act 1968) that have important implications for research projects are those relating to moral rights, performers’ rights, and the impact of digitisation.
In December 2000 amendments were made to the Copyright Act to provide for moral rights. These are ‘personal legal rights belonging to the creators of copyright works and cannot be transferred, assigned or sold’ (Australian Copyright Council 2006). These have implications for Indigenous people as creators.
Copyright laws and agreements require a performers’ consent to film or record a performance or to broadcast or communicate a performance. Performers can also prevent unauthorised uses of their performances or recordings (Janke 2009, Australian Copyright Council 2008). Amendments to the Copyright Act in 2005 and again in 2008 enable performers some additional rights in relation to their performances, including co-ownership in copyright, and moral rights.
With regard to the impacts of digitisation, in 2001 amendments to the Copyright Act took effect (the Copyright Amendment (Digital Agenda) Act 2000) to provide for some of the impacts of the digital environment. Among the changes were the introduction of a ‘right of communication to the public’ that includes broadcasting, cable transmission and making material available for downloading. Libraries and educational institutions under this Act may ‘reproduce and communicate digital material, for the same purposes as they could photocopy’ (Australian Copyright Council 2006 (March)). Readers may wish to look at the Australian Copyright Council’s website (www.copyright.org.au) for further information.
Research projects also have implications for ICIP beyond the conclusion of the project. These implications range include such matters as: how research outcomes and products will be stored and accessed (as these are also, for Indigenous peoples, important aspects of the management of their rights in their ICIP); recording and registering research outcomes and data; and so on. Ethical conduct in research projects must consider carefully and appropriately the range and distribution of rights, responsibilities and ownership, especially regarding Indigenous peoples’ rights, and the responsibilities on researchers regarding these. In the ethics application process, researchers are required to provide evidence of community support, and consent from all participants. That documentation also requires researchers to stipulate the agreements that have been negotiated regarding rights in intellectual property. 

Researchers need to be aware of all these issues, and encouraged to ensure that intellectual property is managed in ways that provides full and equitable rights to Indigenous participants. Shared copyright is one way of doing this. The Guidelines in their present form are silent on many of these critical matters.

Should the Guidelines set out in more detail the kinds of questions that all researchers should consider in regard to the management of Indigenous cultural and intellectual property (ICIP), including Indigenous knowledge, at project commencement, and that are likely to occur throughout the project? For example, the Guidelines could outline the ways in which ICIP may intersect with IP, and the implications and risks involved in those relationships. 
DISCUSSION QUESTIONS

How can the Guidelines adequately describe what elements of knowledge (including intellectual property), information, and data that all participants bring to a research project at start up?

How can the Guidelines indicate that researchers should outline what kinds of Indigenous knowledge issues are involved at the outset of a research project (observing appropriate sensitivity and confidentiality to Indigenous knowledge)?
In what ways might the Guidelines outline what is the impact or likely impact of the research on all these components, and how they are likely to intersect? This must necessarily include careful consideration of ‘project intellectual property’ – i.e. the intellectual property that results from the conduct of the project. 

Should the Guidelines provide more detail about intellectual property laws?

6.3
Digital and Computer Based Technologies and Databases and New Media
Other areas of growing importance with implications for ethical conduct in research, especially around intellectual property rights, ownership, and storage and access, involve the advancing development and use of new media forms and new technologies (and new ways of using existing technologies), and the impact of these for research and for Indigenous communities. Digitisation for example has implications for the collection and storage of, and access to data and information. Questions that need to be considered include what happens when digital content is placed onto servers? Who will monitor this data, and how? 
Project data and information management includes dissemination and use of research results and products, storage and archiving, including in digital databases and registers, and production into a variety of media, including written, audio, visual, performative and computer based, and publication.

Digital and database storage, access and retrieval utilising advanced computer and Internet based technologies creates new and challenging questions concerning regulation, protocols for control, protection of privacy, cultural and intellectual property rights, and methodologies for filtering and encoding differential levels of access (such as Indigenous clan, and group based access, and obligations regarding rights holders, Traditional Owners, Elders, and gender issues, among other elements of cultural access).
Some recently completed work commissioned by the Northern Territory Natural Resources Management Board, and undertaken by the ANU’s National Centre for Indigenous Studies offers some useful guidance on these issues (see for example Holcombe 2009, and the National Centre for Indigenous Studies website for this report and related ones: http://law.anu.edu.au/NCIS/projects%20pp%20&%20cr%20iek.html).
6.4
Managing Research Materials: Deposit, Storage, Uses and Access

Related to cultural and intellectual property rights, and Indigenous knowledge considerations, good ethical conduct also requires researchers being clear about the deposit of research materials, storage of these, and access. The AIATSIS has guidelines and processes regarding these aspects, through the research area, the audio visual, and library areas. For example, the AIATSIS Deposit Form details conditions and requirements for deposit of materials, including conditions that must be met as per the AIATSIS Act 1989 (Part 10, S 41). The AIATSIS audiovisual archive also has its own Code of Ethics (www.aiatsis.gov.au/ava/ethics.html) to guide users of this repository.

There may be a need for better coordination and cooperation between and among these areas in the handling and management of research materials. This will assist researchers in fulfilling the ethical requirements concerning research products and outcomes. Ownership and rights are among the key considerations in the context of deposit, storage and access of materials. A major report was prepared by AIATSIS in 2006 to explore intellectual property issues relating to access and ownership of Indigenous cultural materials (Anderson 2006). Some work is also being carried out in regard to Indigenous knowledge and libraries (Nakata and Langton 2005).
The convergence of institutions and governance structures and processes in digital and other forms of information and data management also has a large impact on research in Indigenous studies. Libraries, archives, information clearing centres, Indigenous knowledge centres, research and policy institutions and organisations, governments and academic institutions, and Indigenous communities and organisations are moving increasingly towards collaborative work in the management and governance of information and data and, critically, these relating to Indigenous knowledge and cultural and intellectual property. The role of ethical standards and clearance processes in these developments is a crucial area for examination.
Among the key institutions that are likely to have roles in research projects sponsored by AIATSIS are universities, museums, libraries and archives, sound and film archives, land councils, and Indigenous community arts, culture and language centres. Many of these will have their own codes of conduct, protocols and ethical guidelines. Among those at the national level likely to have roles in research projects are the National Museum of Australia, the National Film and Sound Archives, the National Library, and the National Archives. Consideration may need to be given to ways in which there can be improved coordination and consistency between these organisations in regard to research and collection codes of ethics and protocols, and the AIATSIS. The relationship between the AIATSIS Guidelines and other relevant statements and codes such as those by library and archives organisations, museums and other professional organisations (such as anthropology, archaeology, historical and media organisations) will also need to be considered to ensure consistency.
These developments raise ethical questions such as:

· What are the ethical issues in effective data storage, from the point of lodgement (or data creation), through all stages of storage, cataloguing and registration, to management, access and retrieval necessitates appropriate moderation and regulation through protocols and other forms?
· What are the rights and responsibilities in ownership of, and access to recordings of performances and activities, particularly where these recordings are or can be distributed and/or shared, such as through digital audio and visual methods, DVD and the Internet?
If, for example, a research institution (such as a museum, gallery, or university) is the administering organisation for an AIATSIS research grantee, then under copyright laws that administering body will hold copyright in research results, if the researcher is an employee of that body. What are the implications of this for rights held by AIATSIS in these materials? What about shared copyright by research communities, including Indigenous people?

Although it is up to the person (researcher, AIATSIS grantee) lodging the materials with the AIATSIS to set the conditions for deposit and access (there is provision for this on the AIATSIS deposit form), the boundaries between rights and ownership need to be clear and understood. The Guidelines may be able to help in this regard.
Another issue to consider that impact on the Guidelines is that concerning the distribution of research products and materials to a number of different collecting repositories and organisations. In most research projects, AIATSIS is not the only institution involved, and the deposit of research materials and products may be distributed among various universities, museums, libraries, archives and other repositories. What are the implications for this scenario for access, rights and usage of research materials? How can the Guidelines reflect some of these issues?

The appropriate and sensitive handling and management of research materials, including storage, access, and policies and procedures regarding return and repatriation of research products and materials is important not only during a project, but well beyond it. Responsibilities regarding these aspects rest with researchers, users, potential users, and institutions. To ensure that standards and ethical approaches are consistent throughout AIATSIS, it may be useful to consider a review of the relevant codes and guidelines in other areas of the Institute, especially the audiovisual archives and the library.
A useful report for readers wishing to consider in more detail issues concerning the archiving and repatriation of Indigenous knowledge and research materialsis Indigenous Ecological Knowledge & Natural Resources in the Northern Territory: Guidelines for Indigenous Ecological Knowledge Management (Including Archiving & Repatriation) at www.nrmbnt.org.au/files/iek/IEK%20&%20NR%20in%20the%20NT%20Guidelines%20for%20IEK%20Management.pdf.

6.5
References to Relevant Laws

In order for the Guidelines to have greater compliance with legal dimensions, there is scope for including references to relevant laws. These could include laws for privacy and confidentiality, native title, land, environment and heritage.

The inclusion of references to relevant laws in the Guidelines is important as a way of further ensuring ethical conduct and preventing breaches. For example, some issues have been mentioned by commentators to this review, regarding applications for AIATSIS research grants, involving research relating to children. The rights of children need to be upheld, and reference to privacy law made.
7
Using the Guidelines
This review is examining the various aspects of the way the Guidelines are used. This includes their internal use by AIATSIS staff, and Council and committee members in evaluating and deciding on research ethics applications. It also considers how the Guidelines are used by the wider community, including potential and actual AIATSIS researchers.

7.1
The Internal AIATSIS Operating Environment

The Guidelines have been developed from an awareness of, and concerns about issues in the research area of the AIATSIS, and they are primarily used in the context of research projects. However, the Guidelines are also relevant to the other areas of the organisation. The Library, the Audiovisual Archives, and the Aboriginal Studies Press – key elements of the organisation – all have strong interests in operating within clear ethical standards at the highest level. At the same time, each of these areas within the AIATSIS has different operating rationales. This Review is considering in what ways the Guidelines can be brought into sharper focus across the entire organisation. One possibility is that a Protocol could be developed that is an AIATSIS-wide document, complementing the Guidelines, and providing a kind of ‘framework’ ethical standard for the organisation as a whole. A draft AIATSIS Protocol is attached to this Discussion Paper, as a possible statement that may be useful for ensuring AIATSIS-wide coordination and consistency in ethical standards.
7.1.1
How the Guidelines operate in the AIATSIS ethics application process

Once a researcher submits their project, it goes through a process of review, assessment and evaluation from both research, and ethical perspectives. For applications to AIATSIS for research grants, the application form includes questions about ethics, included in the information guide that is provided to researchers. Projects are then reviewed by the AIATSIS Research Ethics Committee (REC), which receives a full copy of all projects which are recommended, plus any comments from the Research Advisory Committee (RAC). After this process, the AIATSIS Council approves grants to be awarded. 
Researchers are required to provide progress reports at mid-year, and at the conclusion of their project. These reports need to include comments on adherence to ethical conduct.

Matters that the Guidelines and their operation will need to consider include implications regarding any changed ethical circumstances that are likely to impact upon the research project, and additional information regarding monitoring, compliance and reporting in regard to ethics throughout the project.
DISCUSSION QUESTIONS
Does the process regarding the operation of the Guidelines work adequately?

How can it be made more effective and efficient?

Any other issues?

8
The Wider Framework: Setting and Maintaining Ethical Standards

8.1
Different Ethical Clearance Requirements and Processes

The assessment and review of AIATSIS research projects requires that researchers show evidence of ethics clearance from their home research institutions, where they are affiliated with these. For example, a university researcher will need ethical clearance from her or his university as part of their application to the AIATSIS. In practice, the relationship between the different ethics clearance requirements with the AIATSIS, and university and other research institutions requires some clarity and improved coordination and transparency, according to comments by some respondents so far in this review. The information pack provided to researchers sets out requirements for researcher in regard to ethics clearance.
There is scope for greater clarity as to the relationships between different ethics clearance bodies and processes. The AIATSIS ethics committee reviews every proposed grant, regardless of whether it is subject to the university ethics process. It may be that for some, there are too many requirements for ethical clearance – which may have the effect of impeding, rather than encouraging and facilitating good research projects. For example, researchers with universities are required to obtain ethical clearance from their university prior to seeking ethical clearance through the AIATSIS.
One suggestion made so far by commentators in this review is for some kind of formal agreements (such as Memoranda of Understanding or protocols) to be made between universities and the AIATSIS for research projects, so that the process can be streamlined.

DISCUSSION QUESTIONS

Are there too many layers of ethics and consent clearance processes (for example, between universities and the AIATSIS)? Would a Protocol between a university and the AIATSIS that agrees on a coordinated process help streamline this?

Is there sufficient coordination between and among the different ethics clearance processes?

8.11
The AIATSIS Guidelines and the NHMRC

In Australia, the National Health and Medical Research Council (NHMRC), in collaboration with the Australian Research Council and the vice-chancellors committee, has developed an ethical standard for ethical research involving humans. It administers this standard by means of two documents, the National Statement on Ethical Conduct in Human Research, (NHMRC 2007a), and the Australian Code for the Responsible Conduct of Research (NHMRC 2007b).

The National Statement sets a national standard for all research involving humans, and provides monitoring and compliance for all research bodies that establish their own ethics committees (referred to in the National Statement as Human Research Ethics Committees or HRECs). The National Statement sets out standards within a context of risk management. In that document, research must be reviewed by a HREC in situations where such research (a) ‘involves more than low risk’, or for research involving Aboriginal and Torres Strait Islander peoples (NHMRC 2007a, esp Chapter 4.7, pp. 69-71).

Currently, the NHMRC's role is as national coordinator for Human Research Ethics Committees. The AIATSIS Research Ethics Committee provides an annual compliance report to that body. 
8.1.2
The AIATSIS Guidelines and Standards Australia

One suggestion that has been made that may assist in establishing a clearer relationship between the AIATSIS ethical processes and a wider, external framework, is that the national standards body Standards Australia, could be the overarching body that provides such a framework. The AIATSIS could take a lead role in establishing this process.

There have recently been preliminary discussions about this between Research Ethics Committee members, AIATSIS staff and a senior member of Standards Australia.  It is understood that these discussions have held some promise and it is recommended that they be continued. One of the many issues that would need to be considered if the AIATSIS Guidelines were to become situated within a context administered by a body such as Standards Australia, is that of intellectual property rights in the Guidelines. Currently, the AIATSIS has IP rights in this document. 
DISCUSSION QUESTIONS

Is the relationship between national standards (NHMRC Code of Conduct and National Statement) & the AIATSIS Guidelines clear, appropriate, and effectively coordinated? 

How can this be improved?

Would it be useful to consider the Guidelines becoming a standard under the umbrella or auspices of Standards Australia?

In addition, other professional bodies have their own ethical Guidelines and statements, and some also provide, or require ethical clearance for research and other activities conducted by their members. Other research organisations either have, or are developing ethical standards, protocols (including for Indigenous cultural and intellectual property), and prior informed consent statements and procedures. The Desert Knowledge Cooperative Research Centre (DKCRC), Central Land Council and the CSIRO are among those.

DISCUSSION QUESTIONS

What is the relationship between the AIATSIS ethics standard and clearance processes, and others (such as those of universities and other research organisations)?

How can these relationships be improved so that ethical standards and clearance processes are better coordinated to facilitate and encourage researchers?

8.1.3
Other standards

The Guidelines operate within a wider context of codes of conduct, protocols and other standards and processes for ensuring proper ethical conduct in research. There are developing standards at international levels, as well as in Australia.  For example, among international standards that are gaining wider usage is the International Society of Ethnobiology Code of Ethics. Other bodies relevant to the AIATSIS with existing and developing standards include linguistic societies, and museums and archives organisations.
9
Awareness and Promotion of the Guidelines
Although there is a good awareness of the Guidelines, and they are widely respected, there is scope for greater awareness, and promotion for them. Among the actions that could be considered are community guides and manuals, and more visually based ethics resources, including on the AIATSIS website.

Education and training for ethical research are also essential for consideration if good ethical conduct is to become part of the ongoing research process. Regular workshops and training sessions on ethics in Indigenous studies and other areas of engagement could be carried out.
DISCUSSION QUESTIONS

Could there be more accessible ways of presenting the Guidelines, including plain language versions, illustrated and visually based versions, including on the Internet?

Is there a need for development of more detailed handbooks and user guides?

Should AIATSIS do more to promote awareness of the Guidelines?

Is there a need for more training and skills in use of the Guidelines and research ethics?

10
Reporting, Monitoring and Compliance

The reporting and monitoring aspects relating to ethical research, and adherence to the Guidelines is another major area that requires consideration. The AIATSIS requires inclusion of ethical issues in reports submitted by researchers. One suggestion in responses to this review so far is that measures might be introduced into the general community, including teaching and education sectors, local councils and regional community organisations to facilitate awareness of the Guidelines.

The Guidelines themselves could also be amended to include references to these issues. It is suggested that the Guidelines state that they will be subject to a review process every 3 to 5 years.
DISCUSSION QUESTIONS

Are the current processes for reporting, monitoring and compliance with the Guidelines adequate?
If not, what are some of the ways in which they can be improved?
What should be the relative roles and responsibilities for monitoring, compliance and reporting on ethics for a research project, and to what degree should these be detailed in the Guidelines?

How can there be better ways to ensure that all users of the Guidelines understand them, and incorporate ethical practices throughout a project?

Should the Guidelines include provisions for reporting, compliance and monitoring?

Could there be ways to check the level to which users and potential users of the Guidelines understand them? One commentator for example has suggested introducing markers, or some other kind of ‘proof’ that the Guidelines are being understood and effectively used in research projects.
10.1
Legal Compliance

Since it is compulsory for AIATSIS grant recipients to adhere to the Guidelines, they do have some legal standing. However, there may be ways in which this legal standing could be strengthened and promoted. There may also need to be better ways of monitoring and ensuring compliance with the Guidelines. For example, they could be attached to a Research Agreement as an Annexe. To enhance the scope for compliance, Janke (2009b) suggests that a revision of the Guidelines should include guidance on matters such as ‘attribution, copyright and enforcement issues including encouraging mediation for the handling of research disputes’ (Janke 2009b: 15).
When a researcher enters into a contractual arrangement with the AIATSIS, this then places both parties under certain obligations regarding the conduct of the research and the delivery of agreed outcomes.

A researcher who is an employee of the AIATSIS will also have legal obligations regarding any research that she or he conducts with Aboriginal people. Similarly, the AIATSIS as an employer and/or contractor for those engaged in research, has certain legal as well as moral obligations towards researchers and Indigenous communities.
11
Guidelines and Protocols

While the Guidelines are an essential tool for ethical conduct in research, and are increasingly becoming recognised and respected as a national standard, there is scope – even a need – to develop a complementary standard in the form of a Protocol.

Although the distinctions between Guidelines and protocols are often fuzzy, there are some important distinctions that can be made between the types of standard.

In some views, Guidelines can be seen more as a set of ‘instructions’, and are necessarily a more detailed kind of document. As the Guidelines review has indicated, this document does need more detail and elaboration if it is to effectively serve its purpose. A protocol therefore can and should complement Guidelines, as a kind of declaration. In this sense a protocol (of the kind envisaged for this process) may be a more aspirational standard, and is the place for setting out principles and rights for Indigenous people.

The AIATSIS has carried out some preliminary work on exploring the development of a general framework for protocols in Indigenous studies to begin to set out a ‘Framework for Community Protocols’. That could be a basis for elaborating a Protocol for the AIATSIS.

Another important reason for considering a Protocol, is that such an instrument could be developed more as an AIATSIS-wide one, perhaps ‘sitting’ over the top of (and also complementing) the Guidelines. This is because currently the Guidelines, as noted above, are primarily oriented towards the Research section of the AIATSIS; a Protocol could be relevant and appropriate across the entire organisation.

A draft Protocol for Ethical Research in Indigenous Studies is attached to this Discussion Paper for comments and suggestions.

11.1
Some Examples of Community Guidelines and Protocols
The AIATSIS Guidelines in their present form are detailed and comprehensive as a stand-alone document. However, to facilitate greater usability and access, particularly for Indigenous communities, there are alternative styles, structures, formats and approaches that can be considered. A ‘community guide’ or ‘handbook’ may be among options that could be considered, to complement the existing document. You may want to look at some of the examples below.

The Desert Knowledge Cooperative Research Centre (DKCRC) has developed an Aboriginal Knowledge and Intellectual Property Protocol and also a Community Guide to that Protocol (2008). The are can be viewed at http://www.desertknowledgecrc.com.au/socialscience/downloads/DKCRC-Aboriginal-Intellectual-Property-Protocol.pdf and www.desertknowledgecrc.com.au/education/downloads/DKCRC-Aboriginal-Knowledge-and-IP-Protocol-Community-Guide.pdf respectively.
The Northern Territory Natural Resource Management Board commissioned documents relating to the management of Indigenous Ecological Knowledge, natural resource management, and Indigenous Cultural and Intellectual Property Rights in the NT:
· Indigenous Ecological Knowledge & Natural Resources in the Northern Territory: Report on the Current Status of Indigenous Intellectual Property – 1.97MB file (www.nrmbnt.org.au/files/iek/IEK%20&%20NR%20in%20the%20NT%20Report%20on%20the%20Current%20Status%20of%20Indigenous%20IP.pdf).
· Maintain & Strengthen Your Culture: Handbook for Working with Indigenous Ecological Knowledge & Intellectual Property (www.nrmbnt.org.au/files/iek/Handbook%20for%20Working%20with%20IEK%20&%20IP.pdf (NOTE: this is a large file – 8.13MB)).
The North Australian Indigenous Land and Sea Management Alliance (June 2007) has a set of Guidelines and Protocols for the Conduct of Research: (www.nailsma.org.au/nailsma/downloads/NAILSMA_Guidelines_Jun07.pdf).
In 2002 the then Australian Heritage Commission released a publication called Ask First: A Guide to Respecting Indigenous Heritage Places and Values, available at: www.environment.gov.au/heritage/ahc/publications/commission/books/pubs/ask-first.pdf
The DKCRC produced for the Central Land Council (CLC) a report and protocols in October 2005 for those carrying out research and projects in Central Australia, Undertaking Projects and Research in Central Australia, available at www.desertknowledgecrc.com.au/publications/downloads/DKCRC-Report-8-CLC-Protocols.pdf
12
Other Issues

DISCUSSION QUESTION

Are there other issues that should be considered in this review of the Guidelines? 
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A DRAFT AIATSIS PROTOCOL FOR ETHICAL RESEARCH, COLLECTION MANAGEMENT, AND INFORMATION DISSEMINATION IN INDIGENOUS STUDIES
Preamble

[Reaffirms the rights of Indigenous peoples flowing from international human rights charters, and the Declaration on the Rights of Indigenous Peoples]

Principles

[Sets out roles and responsibilities for AIATSIS and its clients, stakeholders and research communities, in engagement with Indigenous peoples, in ethical research, collections, storage, access and information dissemination including publication for Indigenous studies]

Recognition of the distinct rights of Indigenous peoples
[Sets out the general terms, including recognition of the rights and interests of Indigenous peoples as equal participants in a research project/process]

Respect for existing Indigenous protocols, codes and values
Rights, roles and responsibilities

Indigenous Cultural and Intellectual Property Rights

Requirements for ethical conduct
Research

Collections

Information dissemination

Practices

Details practices and actions required to achieve good ethical conduct

Compliance

Details requirements for compliance with this Protocol, the Research Ethics Guidelines, and relevant standards for audiovisual, library and publishing programs of AIATSIS

AIATSIS – Research Grants Approval Process





Researcher(s)





Indigenous communities (researcher(s))





Prior Informed consent





Indigenous Cultural & Intellectual Property Rights (including Indigenous Knowledge)





Storage, access & archiving of research materials





Delivery, publication, dissemination & presentation of research outcomes





Ethics clearance, monitoring & reporting





Other research organisation e.g. university, museum, etc
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