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A. Policy and Legislative Framework

1. Introduction

1.1  These Guidelines provide information about fngdo support the day-to-day
operations (administrative costs) of Prescribedi@&_&orporate (PBCs) under the
Native Title Program. The Guidelines:

» describe theolicy and legislative frameworkfor providing funding; and
» set out the procedures for makifumding applications and thecriteria for
assessing them

2. Australian Government policy concerning native tite

2.1 The Australian Government is committed to g ftable and effective native
title system with a focus on:

« whole-of government coordination;

« cooperation with stakeholders;

« resolving native title issues through agreementrevpessible; and
« the speedy resolution of native title claims.

2.2  These goals are supported by Australian Goventnesourcing of the native
title system to enable effective stakeholder pgoaidon.

3. PBC Legislative Framework

3.1 PBCs have functions and obligations under:

» theNative Title Act 1998Native Title Act);
» the Native Title (Prescribed Bodies Corporate) Ratipns 1999
(PBC Regulations);

» theCorporations (Aboriginal and Torres Strait Islande&xct 2006(CATSI
Act); and
» other Commonwealth, State or Territory legislation.

3.2  The primary roles of PBCs are to:

* protect and managdetermined native title in accordance with thevestitle
holders’ wishes; and

e ensure certaintyor governments and other parties with an intarest
accessing or regulating native title lands and vgabg providing a legal entity
through which to conduct business with the natie holders.

3.3  The Native Title Act recognises that nativke titghts are primarily group or
communal rights and that membership of the titlieling group will change over



time. In seeking to accommodate native title witthie Australian property law
regime, the PBC model was adopted to provide a aresim through which the
communal character of native title can be recoghizemeans of a clearly identified
entity that can act for the native title holdinggp.

PBCs provide the interface between the tradititenab and customs of Indigenous
Australians and the land ownership and managenysteras of the wider Australian
community.

3.4 A 2006 inter-departmental Steering Committgre Structures and
Processes of Prescribed Bodies Corpor@tserved that PBCs need to operate
effectively so that native title holders can uéliheir native title rights to enable them
to derive significant economic and other benefid # discharge their land
management obligations.

Native Title Act and PBC Regulations

3.5  The Native Title Act and PBC Regulations giBCR the following key
functions and obligations:

* managingthe native title holders’ native title rights aimtierests;

» receivingfuture act notices, and advising native title leotdabout such
notices;

» consultingwith the native title holders about native titkectsions;

» exercisingprocedural rights afforded to native title holderdluding
commenting on, objecting to and negotiating aboappsed future acts;

» preparingsubmissions to the National Native Title Tribu(MNTT) or other
arbitral bodies about right to negotiate matters;

* negotiating implementing and monitoring native title agreetsen

» consideringcompensation matters and bringing native title gensation
applications in the Federal Court;

» bringing revised or further native title determination apgiion cases in the
Federal Court;

* holdingmoney (including payments received as compensatiatherwise
relating to the native title rights and interestsirust;

* investingor otherwise applying money held in trust as deddy the native
title holders;

* preparingand maintaining documentation as evidence of dtatgn and
consent;

» consultingand considering the views of the relevant naiile itepresentative
body (NTRB) or native title service provider (NTSB) an area about
proposed native title decisions; and

» performingany other function relating to the native titlghis and interests as
directed by the native title holders.

3.6 Regulation 4 of the PBC Regulations statesahakboriginal and Torres
Strait Islander corporation is prescribed for set9 of the Native Title Act if it is
registered for the purpose of being the subjeet @étermination made by the Federal



Court that the particular native title be heldmumst.

3.7  “Aboriginal and Torres Strait Islander Corparat is defined in the CATSI
Act to mean a corporation registered under the QAN

3.8 PBCs’ obligations under the CATSI Act includenducting Governing
Committee meetings, maintaining a register of mes)lmnducting annual general
and special meetings, and keeping accounts anddseco

3.9 The CATSI Act distinguishes between ‘small’ €dium’ and ‘large’
corporations. It is likely that most PBCs will be classified small corporations. As
such, they will only have to provide a minimum ‘geal’ report containing basic
corporate details and not including audited finahsiatements. They may apply to
submit this report every second year, rather tmenually. Small corporations will
also be able to apply to the Registrar of Aborig@arporations to hold their annual
general meeting every two years.

Functions under other legislation

3.10 PBCs may also have functions or obligatiordeunmther Commonwealth,
State or Territory legislationThese will vary according to requirements of the
legislation, and the nature of the native titlehtgyheld. PBCs that manage exclusive
native title rights are likely to be subject towmber of land management obligations
in the same way as other land owners.

3.11 PBCs may also have cultural heritage functiorgerform under State and
Territory legislation. Funding for the performarafehese functions should be
sourced from the responsible State/Territory agemnci

Community expectations

3.12 PBCs may also be expected to fulfil broadesraith respect to Indigenous
issues. For example, they may be asked to beaovoéréed in activities such as
town-planning, social harmony projects, culturatpcols, welcomes to country and
interpretive and cultural signage, and economietigpment.

4. Policy framework for PBC funding

Background

4.1 Under previous funding arrangements NTRBs/NT&Rs$d apply to use
Native Title Program funds to assist with estaldighincorporating and registering a
PBCup to and includingts first annual general meeting. NTRBs/NTSPsalan use
these funds to perform the statutory functionsroNa RB in relation to a PB@t any
time (for example, by assisting PBCs to negotiate fiagt agreements). Where
necessary, this includes assisting PBCs to perRBi@s’ statutory functions (for

! These distinctions are based on gross operatiogria, consolidated gross assets and number of
employees. Details will be specified by regulatiomsde under the CATSI Act.



example, in assisting a PBC to negotiate a futar@agreement, an NTRB/NTSP
could fund a meeting at which the PBC consults waitd seeks consent from the
native title holders before making a decision treago the future act).

4.2  The lack of Australian Government funding f&G@%’ administrative costs
was a matter of on-going concern to stakeholdelsiding PBCs themselves,
NTRBs/NTSPs, industry bodies and governments. Réyort on the Operation of
Native Title Representative Bodiegthe former Parliamentary Joint Committee on
Native Title and the Aboriginal and Torres Straiahder Land Account (March
2006) recommended that the Commonwealth examin@ppate means for
resourcing the core responsibilities of PBCs.

4.3  The 2006 inter-departmental Steering Commit@ert, Structures and
Processes of Prescribed Bodies Corporaeommended funding PBCs for their
administrative costs through NTRBs/NTSPs (whilenmthat assistance should not
necessarily be provided through NTRBsS/NTSPs inyeease). The Australian
Government subsequently accepted the recommendatiahis report. It was also
decided that PBCs could, in exceptional circumstanbe directly funded for their
administrative costs.

4.4  Consequently, NTRBsS/NTSPs and PBCs may nowdppNative Title
Program funding for the 2009-10 financial year ¢wer PBCs’ administrative costs.
Different procedures will apply depending on whethe application is made by an
NTRB or a PBC. These procedures are set out setlaiidelines.

Need for funding and availability of funding from other sources

4.5 It is clear that some PBCs will require a leseAustralian Government
support to meet their basic obligations and cautytleeir functions. However, the
needs of PBCs will vary considerably, based onidenations such as:

» geographical location (remoteness);

» the nature and extent of native title rights andrests held;

» the level of native title activity;

» the nature of the relevant group of native titlédios;

» the complexity of consultation and decision makingcesses; and

» the level/volume and type of future act activity tibe PBC’s area, which
would impact on whether and to what extent fundimgy be sourced from
industry.

4.6 Except in exceptional circumstances, fundingagf®BC’s administrative
costs under the Native Title Program shall not e’c®100,000 in any financial year.

2 FaHCSIA wrote to NTRBs in January 2006 to resiatgosition on this issue.
% See the Hon Mal Brough MP, “Reforms to Improve ligement of Native Title Rights”, Joint Media
Release with the Hon Philip Ruddock MP, Attorneya@ml, 27 October 2006



4.7  The Native Title Program should not necessaelyonsidered a first stop for
funding. Funding should also be sought as apmtgpfrom State and Territory
governments and agencies, industry, and otherameté\ustralian Government
departments and agencfes.

4.8  Applicants should be aware that there is noaniae that funding will be
provided under the Native Title Program, or thaidung will be provided to the
extent sought.

5. Portfolio responsibility

5.1  The Minister for Housing Families, Communityn8ees and Indigenous
Affairs has portfolio responsibility for the PBCguisions in the Native Title Act.

5.2 FaHCSIA administers the Native Title Progrard ean be contacted at:

Indigenous Programs Branch

Department of Housing Families, Community Serviaed Indigenous
Affairs

Box 7576

Canberra Mail Centre ACT 2610

www.FaHCSIA.gov.au

* The Australian Institute of Aboriginal and Tori®sait Islander Studies is preparing a Toolkit on
potential funding sources for PBCs which will siyfie published on its website
(www.ntru.aiatsis.gov.au).



B. Funding — General

1. Introduction

11 Funding available under the Native Title Progia limited and therefore
there is need to consider applications equitabtyagainst competing priorities.
Consequently, all applicants/potential future agapits seeking financial for support
of PBCs administrative costs may not be fundedi¢devel sought.

1.2 Funding for a PBC’s administrative costs predidinder the Native Title
Program should not exceed $100,000 in a finan@at.y

1.3. Unless there are exceptional circumstancesljrig applications for a PBC'’s
administrative costs should be made by the NTRBM1@® the area in which the
PBC is located. (see Part C - Applications from ERNTSPSs) for the following
reasons:

» significantly lower transaction costs for all pagj which avoids duplication
of effort;

* NTRBSs'/NTSPs’ experience and expertise in administeNative Title
Program funds including preparing funding submissjoneeting reporting
requirements and accounting for funds;

* NTRBSs'/NTSPs’ on-going functions to assist PBCsdlation to native title
rights, for example, with future act negotiatioasg

» a constructive partnership between the PBC andlTiieB/NTSP will
generally facilitate positive outcomes over timetfee native title holders.

1.4. Funding applications should include documeémtasupporting the PBC’s
claims against the criteria set out below.

2. Funding Assessment Process

2.1  Criteria:
Funding applications will be assessed againsfoifl@ving criteria:

(@) Whether the organisation for which funding is soughis eligible

Funding can only be provided for PBCs. This wandlude, for example,
‘related’ corporations established to carry outibeiss activities.

(b) Whether funding for PBCs’ administrative costs has been sought or
received from other sources

0] To ensure that there is no duplication of furgdiFaHCSIA when
assessing an application for PBC funding againstdfiterion, will consider
whether:



(€)

a) there are alternative sources of funding avail&dni¢he activity proposed,;
b) the PBC has secured such funding, and the amowwived; and
c) there is a need for further funding under the Nafiitle Program.

(i) Applicants should therefore indicate whethamding for administrative
costs has been sought/received from:

. State or Territory Government departments or a@snci

. local government authorities;

. Australian Government departments or agencies rothan the
Portfolio Governance Branch of FaHCSIA); and/or

. private sector entities (for example, companiep@song to carry out
future acts on native title lands).

(iif)  Details of funding for administrative costsigght/received should be
provided to FaHCSIA. Where funding sought fromae#ternative source
has been declined, the applicant should includexatanation on the
circumstances or the reasons why funding was dsgtlin

Items eligible for funding as administrative csts

The following is a non-exhaustive list of itemstthaay be funded as
administrative costs. Funding may also be soughadiditional items, in
which case FaHCSIA will decide whether the iteransadministrative cost
(and may therefore be funded).

. lease of office premises;

. cost of insurances and financial services (inclgdiank fees and
charges);

. costs to meet regulatory compliance obligationsgf@mple, annual
general meetings, special general meetings, Gowg@ommittee
meetings, and preparation of regulatory reports;

. assistance with preparing funding applicationstb@pagencies;

. assistance with book-keeping and auditing;

. strategic and tactical planning activities;

. cost of obtaining accounting, financial planningrorestment advice;

. cost of communications facilities, for exampleepione, fax or email;

. utility costs, for example, power, water, sewerdgksphone and
internet accounts;

. expenses associated with administrative facilfiieshe production
and copying of documents (including informationhiealogy facilities
and support, paper and stationery);

. cost of facilities for storage of records relattnd®BC functions; and

. in limited circumstances assistance to cover @steciated with
employing office staff (see notes 6 and 7 below).

Notes on eligible items:

1. Governance training and capacity building cost$ mat generally
be met from the Native Title Program. The Offi¢e¢l® Registrar



of Indigenous Corporations has programs that caistasith these
matters.

2. Governance training may be funded, but only if ORI@nable to
provide assistance.

3. Information on the Office of the Registrar of Indigppus
Corporations can be found at http://www.oric.goy.au

4. Travel expenses to and from training may be consditor
funding on a case by case basis, eg., travel egpdnsgovernance
training may be funded.

5. Meeting costs should, as far as possible, be keptinimum
appropriate to the circumstances, for example,diygtelephone
hook-ups if this is feasible.

6. Because of the potential significant costs assediaiith the
employment of office staff by PBCs, it will be nesary for
applicants to demonstrate that:

» there is a real and on-going need,;

» other avenues to fund staff have been explored;

» staffing costs have been kept to a minimum; and

» skilled and experienced staff are available. FalACS
recognises that in some cases it may not be pestbl
engage skilled and/or experienced office staff tefo
availability of funding is approved. In such cases
funding may be agreed in principle, subject to ssstul
recruitment action.

7. Where funding is approved to engage staff, fdodghis purpose
will not be released until confirmation of adequiaitgurance
coverage for workers compensation and public lighéind, where
appropriate, professional indemnity insurance @violed to
FaHCSIA.

8. Fees for interpreter services may be considenesi case by case
basis.

(d) Keeping costs of reporting and meeting obligatns at a minimum
appropriate to particular circumstances

Requests for funding to comply with CATSI Act ofaigns should show that
advantage has been taken of lower reporting remeings that may be
available under the CATSI Act to reduce costsebiosit the reasons why
lower reporting requirements are considered ingmpymate.

10



(e) Risk assessment

0] FaHCSIA will assess applications and deternfiimeling levels and
conditions for funding against the above critei@nsideration will include
an assessment of risk affecting the protectiorublip monies and the
achievement of funded activities against the bésmdgrived from protecting
native title interests resulting from successfulvegtitle determinations.

(i)  Inassessing funding applications FaHCSIAl wdke into
consideration other possible funding sources.

(i)  FaHCSIA will take into account supporting dguentation provided
with funding applications and may seek additionéimation from other
parties with interests in the native title system.

3. Period of funding

3.1 Native Title Program funding to support PBCH wily be provided on an
annual basis and NTRB/NTSPs or PBCs seeking furla#ygnd the end of the
financial year for which funding is approved witted to re-apply for funding for
subsequent financial year(s).

3.2 Adecision to provide funding for a PBC’s adrsirative costs does not
imply, nor should be taken to imply, a commitmenptovide funding in response to
further applications.

4, Decision

4.1 FaHCSIA will consider applications for fundiagd advise the applicant of
the decision within 28 days from receipt of allesednt information.

5. Reviews

5.1  Applicants may seek an internal review of aegision made in relation to a
funding application.

5.2  Arequest for an internal review together veitty supporting evidence must
be received by FaHCSIA within 28 days of the datevbich the applicant was
notified of the decision.

5.3 FaHCSIA may reconsider/change its decision aigre circumstances at the
time of making an application have changed, as dstmated by evidence that was
either:

@) not in existence at the time the applicatios wede; or
(b) in existence but not discovered until afterdipplication was made.

11



C. Applications from NTRBS/NTSPs

1. Overlapping area

1.1  Where a PBC’s area overlaps two or more NTRER&reas, a decision to
provide funding will, having regard to the PBC’®farence, consider which
NTRB/NTSP is able to support the PBC most effidieand effectively (for example,
because of location, or because it was the NTRBM{F&at facilitated the original
claim).

1.2  The funded NTRB/NTSP should provide detailtheffunding to all other
NTRBs/NTSPs affected by the overlap.

2. Procedures

2.1 NTRBs/NTSPs are encouraged to apply for funéting®BC administrative
costs as part of their annual funding submissiafibere this is not possible, a
separate application may be madeany time of the year, and additional funding fo
this purpose may be made by way of a VariatioméoRrogram Funding Agreement.
Funding for PBCs’ administrative costs is additiciwafunding provided to assist
with establishing, incorporating and registering2C up to and including its first
annual general meeting. It is also additionautading provided to the NTRB/NTSP
to perform, at any time, the statutory function@opfNTRB in relation to a PBC
(including, where necessary, by assisting the RBgetform the PBC’s statutory
functions)®

2.2 NTRBs/NTSPs should take the following steps:

(a) consult with the PBC to identify administrative oegments;

(b) ensure that any application for PBC administratiosts is consistent with the
criteria and requirements set out in these Guids}in

(c) include the PBC administrative costs in its anraymdlication for funds for its
NTRB activities (or in a separate application itessary);

(d) manage, report on and account to FaHCSIA for artjvblditle Program
funds provided through the NTRB/NTSP for PBC adstinaitive costs, as
required by the terms and conditions of its ProgFamding Agreement; and

(e) liaise with, and account to, the PBCs concernetheruse of their respective
PBC funding.

NOTE: The NTRB/NTSP will need to show funds provided P&8C administrative
costs as a separate prioritised activity in itsi@fienal Plan and as a discrete item |n
its Financial Budget, and quarantine these funal®s fother use unless otherwise
agreed by the FaHCSIA.

® As it may for any other purpose. Such request$ bél considered on their merits in light of
competing demands for funds and funds availability.
® See footnote 2.
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D. Applications direct from PBCs

1. Introduction

1.1 In exceptional circumstances, it may be appatgfor a PBC to apply for
direct funding from the Native Title Program. TRBC must seek agreement to
apply for direct fundindpy writing to:

Indigenous Programs Branch

Department of Housing, Families, Community Serviaed Indigenous
Affairs

PO Box 7576

Canberra Mail Centre ACT 2610

1.2  The PBC should explain its reasons for see&idgect funding arrangement.
Reasons may include:

» the original native title claim was not handledtbg NTRB/NTSP for the
area;

» there is a significant conflict of interest betwdba PBC and the
NTRB/NTSP;

» other circumstances preclude funding being providadhe NTRB/NTSP
(for example, there is a longstanding unworkabltianship between the
PBC and the NTRB/NTSP);

» demonstrated good governance; and

» demonstrated ability to administer and accounfdading.

1.3  Where a PBC’s reasons refer to an NTRB/NTSPpa will be forwarded to
the NTRB/NTSP for comment.

2. Procedures

2.1  When applying for direct funding, a PBC should:
(a) Ensure that FaHCSIA has agreed to the PBC apptinegtly for funding;
(b) Provide all details and supporting documentatidevant to the application;
(c) Provide a description of the items/activities fdrigh funding is sought;

(d) Ensure that the application is consistent withdtieria and procedures set
out in these Guidelines;

13



(e) Provide details of the outputs to be achieved afimbacial budget including
all income and expenditure in terms of the natitle $ervices provided;

() Attach a copy of its certificate of incorporation;
(9) Attach a copy of the its constitution; and

(h) Ensure the application is certified by an apprdapheauthorised person or
persons.

3. Notice to NTRB/NTSP

3.1  The relevant NTRB/NTSP will be notified by FaSI@ if a decision is made
to provide funding direct to the PBC.

4. Program Funding Agreements

4.1  Where funding direct from the Native Title Progréora PBC is approved, the
PBC will be required to enter into a program furgdagreement and observe the
terms and conditions of that program funding age®m Typically, a program
funding agreement includes:

» the amount of funding provided;

» the period of funding;

* a budget including details of funded items;

» objectives to be achieved with the funding;

» reporting requirements (both financial and perfanoe;
e accounting and acquittance requirements.

4.2 PBCs are encouraged to seek independent amtvittee terms and conditions
contained in program funding agreements prior teepting the funding offered.
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