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Introduction

It is in the nature of native title litigation under the substantaw that it imposes
heavy burdens on the human and financial resources of the prinaipes jpravolved. These
can be alleviated, only to a limited extent, by process improvemditte procedural changes
made to theNative Title Act 1993 (Cth) (NTA) in 2007 provided some new tools to the
National Native Title Tribunal (the Tribunal) and to the partesdsist in a more efficient
approach to the resolution of claims. But the claims are progsedonducted in the Federal
Court and their resolution is, to a degree, constrained by the gudiamework. That
framework, incorporating as it does, the need to apply the substiwiveequires applicants
to prove all elements necessary to make out the continuing exisienative title rights and
interests within the meaning of the NTA and their recognitiorinegycommon law. They
must also deal with sometimes technical questions relatingetddentification of other
interests, their relationship to native title rights and interastd extinguishment by various

categories of past acts.

It has been suggested that a more inquisitorial approach to the judsméition of
claims would be advantageous. There are limits of a constitutthaahcter which would
prevent the Court from becoming an investigative agency in relation to thenexif native
title rights and interests. However there is an inquiry paaveilable under s 138B of the
NTA which can be harnessed to collect and assess evidencgigadtconclusions capable
of being fed into the mediation process and also capable of beimgekaad adopted by the

Court. The power to conduct such inquiries resides in the Tribunal. il8Bughes need not
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be limited to a single claim (s 138G). They may deal with appihg claims or regional
clusters which are in mediation before the Tribunal (s 138A). eTaes matters in the hands
of the parties and the Tribunal and depend upon a commitment taigeeas a means of
accelerating claims resolution. It must be acknowledgedathatnquiry will involve the
deployment of substantial human and financial resources althoughctrede some extent,
be provided by the Tribunal itself including relevant expesistance. While an inquiry may
be a vehicle for the gathering of oral testimony and expert megd# must ultimately have
regard to the substantive law for the determination of natieerights and interests. Itis a
tool whose potential is yet to be realised. It cannot be a cargm&ition to the problems of

delay and expense in the resolution of claims. This is true of all process measures

| would like to raise for consideration three suggestions for chaweh might
assist resolution whether in the litigation process or in tperoach to consent
determinations. They are fairly modest changes and do notafiatBrennan J might have
called “the skeletal structure of native title law”. Thetfis a change to allow a statement of
facts, agreed between the relevant State government and applicans native title
determination, to be relied upon by the Court in making a consent dedtioni The second
is a change to provide for a presumption in favour of the exestehoative title rights and
interests if certain conditions are satisfied. The thirdhés introduction of gprovision
requiring historical extinguishment to be disregarded over oectasses of land and waters
when the applicants and the relevant State or Territory government have agréeshthdd.

Before going to those suggestions, | will refer to the relevantigions of the NTA
and offer a brief overview of some of the requirements for oloigiai determination of
native title under the NTA.

The purpose of the NTA

The preamble to the NTA recites the proposition in the decision dflitffe Court in
Mabo v Queensland (No 2) (1992) 175 CLR 1 that:
the common law of Australia recognises a form of native titlat reflects the

entittement of the indigenous inhabitants of Australia, in acomelavith their laws
and customs, to their traditional lands.
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It also declares the intentions underlying the enactment ofAtte One of those is
rectification of the consequences of past injustices by theatpeeasures contained in the
Act. Another is to ensure that Aboriginal people and Torres $startders receive the full
recognition and status within the Australian nation to which histbejir frior rights and
interests, and their rich and diverse culture, fully entitle theraspire. The preamble has

remained unchanged throughout the history of the Act since 1993.

The main objects of the Act, set out in s 3, include:

To provide for the recognition and protection of native title.

The overview of the Act in s 4 states that it “recognises and protects nadivvarid provides

that native title cannot be extinguished contrary to the Act.

As the Full Court observed Morthern Territory v Alyawarr (2005) 145 FCR 442 (at
[63]):

The preamble declares the moral foundation upon which the NTeAts. It makes

explicit the legislative intention to recognise, support and protgtve title. That

moral foundation and that intention stand despite the inclusion ilNThéct of

substantive provisions, which are adverse to native titletgignd interests and

provide for their extinguishment, permanent and temporary, foralgation of past
acts and for the authorisation of future acts affecting native title.

The normative foundation reflected in the preamble and the statedtsolofethe NTA
indicate its beneficial purpose. There is a sense that thefitiah purpose has been
frustrated by the extraordinary length of time and resourcdebs that the process of

establishing recognition, whether by negotiation or litigation, impose.

Core provisions relating to determinations and consent determinations

Applications for determinations of native title are made to theef@ Court under
s 13. When it comes to making determinations of native title, sod4lAe NTA imposes the
following requirement:

An order in which the Federal Court makes a determinatioratife title must set

out details of the matters mentioned in section 225 (which dedesnination of
native title).

Section 225 is in the following terms:
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A determination of nativetitleis a determination whether or not native title exists in
relation to a particular area (tkhetermination area) of land or waters and, if it does
exist, a determination of:

@)

(b)

(©)

(d)

(e)

who the persons, or each group of persons, holding the common or group
rights comprising the native title are; and

the nature and extent of the native title rights and istielia relation to the
determination area; and

the nature and extent of any other interests in relatidhetaletermination
area; and

the relationship between the rights and interests in patag@) and (c)
(taking into account the effect of this Act); and

to the extent that the land or waters in the deterimimatea are not covered
by a non-exclusive agricultural lease or a non-exclusive Ehdisise —
whether the native title rights and interests confer possessiompation, use
and enjoyment of that land or waters on the native title holderthe
exclusion of all others.

This must be read with the definition of native title in s 223, which provides:

(1)

(2)

®3)

(3A)

The expressiomative title or native title rights and interests means the
communal, group or individual rights and interests of Aboriginal psomie
Torres Strait Islanders in relation to land or waters, where:

€) the rights and interests are possessed under th&otradilaws
acknowledged, and the traditional customs observed, by the
Aboriginal peoples or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islanders, by thevgs and
customs, have a connection with the land or waters; and

(© the rights and interests are recognised by the commaenofa
Australia.

Without limiting subsection (1)rights and interests in that subsection
includes hunting, gathering, or fishing, rights and interests.

Subject to subsections (3A) and (4), if native title riglmsl interests as
defined by subsection (1) are, or have been at any time in the past,
compulsorily converted into, or replaced by, statutory rights amdeistis in
relation to the same land or waters that are held by or on bel#ghbaiginal
peoples or Torres Strait Islanders, those statutory righteterdsts are also
covered by the expressioative title or native title rights and interests.

Note:  Subsection (3) cannot have any operationltieg from a future act that
purports to convert or replace native title rightsl interests unless the act
is a valid future act.

Subsection (3) does not apply to rights and interests cotfieyr8ubdivision
Q of Division 3 of Part 2 of this Act (which deals withtstary access rights



for native title claimants).

(4) To avoid any doubt, subsection (3) does not apply to rights anestster
created by a reservation or condition (and which are not native title rights and

interests):
@) in a pastoral lease granted before 1 January 1994; or
(b) in legislation made before 1 July 1993, where the reservation or

condition applies because of the grant of a pastoral lease Hefore
January 1994.

The section, by that definition, governs what applicants for n#tleedeterminations must

establish in order to obtain a determination.

Where the parties to a native title determination applicatiachragreement they may
apply to the Court for a consent order. The power of the Court and ttesgrie set out in s

87 of the Act which provides:

) If, at any stage of proceedings after the end of thiegepecified in the
notice given under section 66:

€) agreement is reached between the parties on thedé&ansorder of
the Federal Court in relation to:

0] the proceedings; or
(ii) a part of the proceedings; or
(i) a matter arising out of the proceedings; and

(b) the terms of the agreement, in writing signed by or on bedfahe
parties, are filed with the Court; and

(© the Court is satisfied that an order in, or consistent Witse terms
would be within the power of the Court; and

The Court may, if it appears to it to be appropriate to do so, actordance
with whichever of subsection (2) or (3) is relevant in the particase.

2) If the agreement is on the terms of an order of the t@ouelation to the
proceedings, the Court may make an order in, or consistent with,ténose
without holding a hearing or, if a hearing has started, without @imglthe
hearing.

Note: If the application involves making a deteratian of native title, the
Court’s order would need to comply with section 9%hich deals with the
requirements of native title determination orders).

3) If the agreement relates to a part of the proceedingsratter arising out of
the proceedings, the Court may in its order give effect ¢otdlhms of the
agreement without, if it has not already done so, dealing dtetléng with
the part of the proceedings or the matter arising out of the proceedsthe
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case may be, to which the agreement relates.

Section 87A makes like provision for consent determinations for partarearthe subject of

an application.

Requirements for a determination

It is not necessary to revisit here the entire developmertteofatw of native title
through the cases. It is sufficient to focus upon the requireroeat®23 and 225. The High
Court held inYorta Yorta v Sate of Victoria (2002) 214 CLR 422 that the statutory definition
in s 223 is central. A determination under the NTA was said to.ba treation of that Act,
not the common law”. This was a key decision and has bedrisedt as changing the
conception of the NTA from that of a vehicle for development of gdmengon law to a kind

of statutory fossil bed for the common law.

The NTA requires that the native title rights and interestge hilne following

characteristics:

1. They must be communal, group or individual rights and interests of ghtedriand

Torres Strait Islanders.

2. They must be rights and interests “in relation to land or waters”.

3. They must be possessed under the traditional laws acknowledgeck d@retiitional

customs observed by the Aboriginal peoples or Torres Strait Islanders.

4, The relevant people, by their law and customs, must have a conneitticghedand
or waters.

5. The native title rights and interests must be recognisechdéoycommon law of
Australia.

Each of these is a mandatory requirement for a determination of native title.

Determination of the existence of traditional laws and cust@mgines more than a

determination of behaviour patterns. They must derive from some noramsh@mative
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system. Because there is a requirement that the rights anesistbe recognised at common
law, the relevant normative system must have had “a continuousreodsand vitality since
sovereignty”. A breach or interregnum in its existence catlmgesights or interest derived
from it to cease beyond revival. It is on this point in particidat great difficulty can arise.
These requirements impose the burden of determining continuitystémse of their native
title rights and interests upon the applicants at least byemder or extrapolation from

various kinds of evidence. In tiSampi case, which | heard, that evidence included:

1. Oral evidence from the members of the native title clamagabout their traditions

and customs and the longevity of those traditions and customs.

2. Anthropological evidence.
3. Linguistic evidence.
4, Archaeological evidence.
5. Historical evidence.

If by accident of history and the pressure of colonisation thexdéan dispersal of a
society and an interruption of its observance of traditional law andmushen the most
sincere attempts at the reconstruction of that society ancevihval of its law and custom

seem to be of no avail.

The “connection” requirement in s 223(1)(b) is somewhat elusive. Uhé&€burt in
Alyawarr endeavoured to come to grips with what it described as “opaque draftinch
picked up a term used in the judgment of BrennanMaipo (No 2) and put it into a statutory

setting. In the event the Court said (at [88]):

... “connection” is descriptive of the relationship to the land waters which is, in
effect, declared or asserted by the acknowledgment of laws amdvabse of
customs which concern the land and waters in various ways. To/ebaws and
acknowledge customs which tell the stories of the land and dé@neutes for its
protection and use in ways spiritual and material is to keepelkeant connection to
the land. There is inescapably an element of continuity invalitdderives from

the necessary character of the relevant laws and custenisaditional”. The

acknowledgment and observance, and thereby the connection, is nintrdoog

continuing.
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The Court noted that the term “connection” involved continuing assertidimebgroup of its

traditional relationship to the country defined by its laws andoowus This could be
manifested by physical presence or in other ways including tietenance of stories and
allocation of responsibilities and rights in relation to it. laswnot a qualification or
limitation on the range of rights and interests which can be nitleights and interests for

the purposes of the NTA.

Section 225 mandates a determination of “who the persons, or eachofpripons,
holding the common or group rights comprising the native title afes’the Full Court said
in Alyawarr (at [78]):

That requires consideration of whether the persons said natlve title holders are

members of a society or community which has existed from sowmgyeig the

present time as a group, united by its acknowledgement of thealadvgustoms
under which native title rights and interests claimed are said to bespedse

Identification of the relevant group and its precise composition leasggaven rise to
guestions of some nicety the subject of extensive evidence and dératéhe native title
holders to be identified as a society which has subsisted sintienthef sovereignty? Are
they part of a larger, cultural bloc? Are they to be defingdeflerence to estate groups
specified as distinct native title holding groups limited to irgtEsrén particular areas? Is the
putative native title claim group an impermissible hybrid ofinitstgroups which should be

separately identified as such?

The determination must also specify the nature and extent ofinteegsts and the
relationship between them and the native title rights and interést®mote areas this may
not pose much of a problem. In areas where there has been a detgakngfwith the land

and waters, it may require extensive research.

Consent determinations

Before the Court can make a consent determination under s 87 of #hé MUist be
satisfied that the order proposed is “within the power of the Cand’“appropriate”. The
same requirements apply to a consent determination under s 87A avpare of the area

under claim is involved.



21

22

23

24

-9-

Those statutory terms “within power” and “appropriate” refleptiaciple of general
application whenever the Court is asked to make orders pursuant dgreement between
parties to litigation before it. The Court cannot make orderagosgement which it would
have no power to make in the absence of agreement. This does nahatgaarties who
have come to an agreed result must prove their case to the Cbhaygt.may have agreed that
all the facts exist which support the orders which are soughtif,Bat example, the parties
to a native title determination application had agreed to a detsion of native title rights
and interests which were not interests in relation to land orsydteen the Court could not
make a determination of such rights or interests. The Court couldai@ a determination
which did not conform with s 225. That is because s 94A requires Hwtaut details of the
matters prescribed in s 225.

The Court must also be satisfied that the proposed determinatiappsopriate”.
This is an evaluative term and so has a somewhat elasticajgplic Where a determination
of native title is made that determination binds not only the gabtig is good against the
whole world. Words like “to the exclusion of all others” do not applgxtclude only those
who are parties to the proceedings. So evidence of theemsesbf a proper basis for a

determination may be required to reassure the judge that the agreememdsiroedlity.

In deciding whether a proposed determination is appropriate the Gourbtightly
second guess the agreement that the parties have reacheds gdréitularly so given that
the NTA accords a high priority to negotiated resolutions. This has kexognised by

judges of the Court in a number of cases.

The cases do not require that anthropological or other expert repqnis before the
Court on each occasion although on many, if not most occasions sudiaintas been
submitted. It may be however, that a detailed statement eé@dacts, based upon materials
contained in such reports or from other relevant sources would suffitele there may be
some variance in what individual judges may require to support artodsgrmination,
there is no rule that the judge must always be provided with volumastlfopological
material. It may be, for example, that a State governmenadwepted oral accounts from
some key members of the native title holders group and, having regasdown archival

materials, is satisfied that it can agree to the determination.
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Whatever process is used the material before the Court muspddglecaf supporting
the determination sought. If, for example, anthropological mataria statement of agreed
facts were placed before the Court which were inconsistent atliefinition of the native
title holders group in the proposed consent order, the Court could qogerlyrrequire the

parties to clarify the apparent inconsistency or amend the proposed deteminati

In conclusion, on this topic, there might be some utility in a provisiothe Act
authorising the Court, in a case where a consent determinatioferedpfto act upon a
statement of facts agreed between at least the applicanthearfstate. This is on the

assumption that all respondents consent to the proposed determination.

It would not be necessary in that event that all respondentsupign the agreed
statement of facts. There will be cases in which the netessathropological material has
been produced as part of the State’s requirement to be satisti¢detimecessary elements to
support a determination of native title exist. However, whegee elements can be distilled
into an agreed statement of facts and placed before the Couttotings task will be made
easier. The basis for its assessment that the determinatagpiiopriate should be clearer.
The alternative requires the Court to peruse the anthropologitatiahéself and discern the

elements from often very substantial texts.

Lifting the burden — a presumption

It may be possible to lighten some of the burden of making af@aaeletermination,
whether in litigation or mediation, by a change to the law so that some elevhdrésdurden

of proof are lifted from applicants.

A presumption may be applied in a variety of ways in favour of natleeapplicants.
It could be applied to presume continuity of the relevant societyh@ndcknowledgement of
its traditional laws and observance of its customs from soveyeignthe present time. A
fact sufficient to engage such a presumption might be that tlne riite claim group
acknowledges laws and observes customs which members of the gsupaldp believe to
be, or to have been, traditional laws and customs acknowledged and obsgrttesir
ancestors. And if by those laws and customs the people have atommméth the land or

waters today, in the sense explained earlier, then a contiotitigat connection, since
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sovereignty, might also be presumed. Such a presumption would engmdetibe if it were
not to be challenged, to disregard a substantial interruption in coptofuacknowledgment
and observance of traditional laws and customs. Were it dedredyrovision could
expressly authorise disregard of substantial interruptions in ackhgnvent and observance

of traditional law and custom unless and until proof of such interruption was established.

A presumption can be challenged by a respondent party including the relevamrSta
Territory. And if there were concerns on the part of States abqénding the scope of
compensation claims in respect of historical extinguishment, ytbmeahat the presumption
might not be applied to such cases. It would be important that asymption be robust
enough to withstand the mere introduction of evidence to the contrary. [@emanptions
are little more than platforms for inferences and collapse thgoimtroduction of evidence to
the contrary whatever its probative value. A presumption subject to fordloé contrary is

to be preferred.

The form of a provision containing a presumption could be along the following lines:

(1) This section applies to an application for a native title detation
brought under section 61 of the Act where the following circumssance
exist:

(@) the native title claim group defined in the application applies
for a determination of native title rights and interests whieze
rights and interests are found to be possessed under laws
acknowledged and customs observed by the native title claim

group;

(b) members of the native title claim group reasonablybelthe
laws and customs so acknowledged to be traditional;

(c) the members of the native title claim group, by theislawd
customs have a connection with the land or waters the subject
of the application;

(d) the members of the native title claim group reasonabigueel
that persons from whom one or more of them was descended,
acknowledged and observed traditional laws and customs at
sovereignty by which those persons had a connection with the
land or waters the subject of the application.

(2)  Where this section applies to an application it shall be presumibe
absence of proof to the contrary:
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(@) that the laws acknowledged and customs observed by the
native title claim group are traditional laws and customs
acknowledged and observed at sovereignty;

(b) that the native title claim group has a connection withahée |
or waters by those traditional laws and customs;

(c) if the native title rights and interests assertedcapable of
recognition by the common law then the facts necessary for the
recognition of those rights and interests by the common law are
established.

| enter the disclaimer that this is rough drafting. It i@t as a basis for discussion

of the use of presumptions in this area.

Agreement to disregard extinguishment

The second suggestion, by way of modest amendment to the NTA, aiboid
extinguishment to be disregarded where an agreement wasdemteréoetween the States
and the applicants that it should be disregarded. Such agreementbenlighited to Crown
land or reserves of various kinds. The model for such a provisiorben&yund in ss 47 to
47B. By way of example, arcane argument over long dead toes might be avoided by
resort to such agreements. Presumably some form of régistoa formal public record of
the agreement would have to be maintained. Native title socagr@@d also be subject to
existing interests. If, for example, the vesting of a resera® taken to have extinguished
native title an agreement of the kind proposed could require that @stingy effect to be
disregarded while either applying the non-extinguishment principle uthderNTA or
providing in the agreement itself for the relationship betweewneétle rights and interests

and the exercise of powers in relation to the reserve.

Conclusion

The preceding suggestions are modest and are offered as tbobdssussion. They
will not lift the entire burden of bringing native title detenation applications. In
combination with process improvements, they may contribute to somerforitigation of

the burden of these proceedings.



