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Aboriginal Legal Rights Movemenfgreeing on Native Title — Indigenous Land Use
Agreements — A Government Templ&#& Indigenous Land Use Agreement (ILUA)
Statewide Negotiations.

http://www.lga.sa.gov.au/webdata/resources/fildgAL Local _Government_Template a
nd_Explanatory Documentation.pdf

The paper provides background information on ILUIAsliscusses the South Australian
ILUA template which incorporates and is sensitiv&ey elements of indigenous culture.
A series of frequently asked questions are usedptain the operation of ILUAS within
the South Australian legislative framework.

Agius, Parry & Howitt, Richie. 2003, ‘Different Mns, Different Ways: Lessons and
challenges from the native title negotiations iruthoAustralia’, paper presented at the
Native Title Conference 2003, Alice Springs NT 3tkhe 2003.
http://ntru.aiatsis.gov.au/conf2003/papers/agiuds.pd

This paper criticises Australia’s current Nativeéldsystem as more commonly affirming
Aboriginal dispossession rather than returning tguto Aboriginal people. Various

lessons and challenges arising from the South Alietr approach to Native Title

settlement are examined, and the authors propesedee principles for agreement
building. The authors advocate grassroots socidlpenitical engagement of Aboriginal

people and building their self-government capafityn the bottom up. The authors also
argue that agreement making must be about builditeypersonal relationships and
ensuring strong community participation rather thamg reduced to a legal definition.

Australian Local Government Association, 199&rking Out Agreements - a practical
guide to Agreements between Local Government atigdnous AustraliansALGA and
ATSIC, Canberrafdublications order forin

This resource provides background information ar@gents and a practical guide to
agreement making between indigenous communitiesomadl councils.

Australian Local Government Association, 1998stice and Equity for All — Local
Government and Indigenous Partnershif@anberra.

This publication contains a selection of case s1dn successful joint-partnership
models between local councils and indigenous conitiegn



Bauman, ToniFinal Report of the Indigenous Facilitation & Metian Project July
2003/04 — June 2006: research findings, recommenasand
implementationindigenous Facilitation and Mediation Project. idafTitle Research
Unit, Australian Institute of Aboriginal and Torr&rait Islander Studies, Canberra.
http://ntru.aiatsis.gov.au/ifamp/research/pdfs/afmal. pdf

The final report of the Indigenous Facilitation diddiation Project (IFaMP) calls for
more resources to be dedicated to the implementafitraining programs to improve the
procedural expertise of those participating ingeaious agreement making processes. In
particular, it highlights the need to provide tiagnand support for indigenous

facilitators, negotiators and mediators. This isassary to address the issues identified in
research undertaken though the IFaMP and summanisbis report.

Bissell, Michael. 2004, ‘Indigenous relations aggdeement making in the minerals
industry’ paper presented at the Native Title Coariee, 2004, Adelaide, SA 3-4 June
2004.

http://ntru.aiatsis.gov.au/conf2004/papers/pdfshdeBissell.pdf

This document outlines the Minerals Council of Aab&’'s approach to Indigenous
relations as guided by its ‘Indigenous Relationgdgement Strategy’ and ‘Indigenous
Relations Statement’. The document discusses hoacheeve mutually beneficial and
sustainable outcomes through agreement making, hamd to build capacity in the

minerals industry.

Bradfield, Stuart. 2003, ‘Treaties and agreemeotsards decolonisationThe Drawing
Board: An Australian Review of Public Affairs

The paper discusses the question of a treaty betlmeéegenous and non-Indigenous
Australians. Despite the reticent approach of statefederal governments towards treaty
negotiations, the success of decolonisation intemally may result in positive

discussion at home. The author urges advocateaneeftheir debates in termswolfiy as
opposed tavhata treaty should look like. Given the level of stptogress the author
guestions the federal stalemate. State negotiatimpossibly motivated by financial
rather than humanitarian concerns. Yet this formegjotiation is significant as it

engages disparate groups such as Aboriginal legfasrmovements and farmers’
federations. The paper concludes by highlightireglibnefits of treaty agreements but
cautions they are not a solution to indigenousdiliaatage.

Bradfield, Stuart. 2003, ‘A just agreement or jasbther agreement?’ paper presented at
the Native Title Conference 2003, Alice Springs, 3¢5 June 2003.
http://ntru.aiatsis.gov.au/other/staff_profilesti€ paper just agreement.pdf

This paper argues that agreement-making would bee nedfective in building
relationships between Indigenous and non-Indigeasralians if Indigenous peoples
are treated as political communities, rather tim@rest groups to be accommodated. The
author suggests that if Aboriginal people want gadtion as ‘nations’ and ‘peoples’, as



their language would indicate, this should be bwglon rather than talking up what are
essentially resource agreements. The author atggests that if Aboriginal communities
around Australia actively sign treaties with eactineo, this could improve their
participation in, and ‘ownership’ of, the proce$fiere must be a shift from tokenistic
consultation to agreement making. The concept oéaagent making must encompass
comprehensive settlements which are based on rigicrgof Indigenous status as First
Nations.

Bradfield, Stuart. 2004, ‘Agreeing to terms: Wheaai‘Comprehensive’ Agreement?’,
Land, Rights, Laws: Issues of Native Ti®l| 2, No 26, Native Title Research Unit,
AIATSIS, Canberrahttp://ntru.aiatsis.gov.au/ntpapers/ipv2n26.pdf

Abstract: Disappointment with both the process and outconfidsative Title litigation
has led to an increased emphasis on agreement gnakicluding ‘comprehensive’
agreement making. In seeking to define a ‘comprgieragreement’, it is evident that a
broad range of agreements currently fall under theseral description. Dr Stuart
Bradfield discusses a range of current Australigreements, and (briefly) agreement
making in Canada, and suggests that there is valubstinguishing ‘comprehensive
agreements’ as a separate type of agreement viotbaa subject matter and a distinct
process of negotiation which is underpinned by gadmn of Indigenous peoples as
political entities.

Bradfield, Stuart. 2006 ‘Settling Native Title: Buing a Comprehensive Regional
Agreement in South West Australia’ in Langton, MaBalmer, Shain, Tehan (eds)
Settling with Indigenous Peopl€he Federation Press, Sydney.

The chapter explores the attempted negotiatiom @fgaieement between the Noonngar
Nation of South West Australia and non-indigenoasies, including the state. The
author examines the impact of the native titleuttay regime upon the agreement-
making process.

Edmunds, Mary (eds.). 199Begional Agreements: Key Issues in Australia, Veldm
and 2: SummarieNTRU, AIATSIS, Canberra.

These books provide a collection of case studiestview papers, comparative analysis
papers and other resources on regional agreeméithtsngdigenous people. The editor
states that ‘volume 1 was intended as a workinguo@ent for Native Title
Representative Bodies, industries, government atfteroparties to negotiations
concerning agreements. Volume 2 is intended astlaefuand more detailed resource for
those engaged in negotiations. It is hoped thdt Bolumes may provide a contribution
towards the development and establishment of Imdige Land Use and other
agreements.’

! Edmunds, Mary (eds.). 1998egional Agreements: Key Issues in Australia, Veldn:Summaries
NTRU, AIATSIS, Canberra., 4.



Everard, D. 2009, ‘Scoping Process Issues in Netyotj Native Title Agreements’.
AIATSIS Research Discussion Paper no. 23.

This paper is based on numerous interviews witlividdals engaged in Native Title
negotiations. Interviewees shed light on their tiagon experiences, including the
obstacles to agreement, the strategies adoptedhamelationship of those strategies to
the outcomes achieved. This discussion paper asr&@sElements of negotiation issues:
Relationship, Communication, Interests, Opinionstan8ards, Alternatives, and
Commitment. Process issues in Native Title negotiatare highlighted by examining
each of the 7 Elements, and illustrating their inigpace by use of examples.

Fox, Jo. 2004, ‘History of Negotiated AgreementsAmstralia’. Balayi: Culture, Law
and ColonialismVolume 7.

This paper examined various negotiated agreementshaw they differ in type, form
and content. The examples of negotiated agreenmstsissed in this paper are: the
Kakadu National Park Memorandum of Lease; the Conwealth-State Housing
Agreement; the Statement of Commitment betweeGthesrnment of Western Australia
and Aboriginal Western Australians; the Western eC&pommunities Co-existence
Agreement; the Tjurabalan Agreement that lead Natve Title Consent Determination,
South Australia’'s Draft Statewide Native Title (1AY Agreement, and the Torres
Straight Treaty.

French, Justice Robert. 1996, 'Pathways to AgretshemG. Meyers (ed);he Way
Forward: Collaboration "In Country,' Proceedings of the Indigenous Land Use
Agreements

Conference, 26-29 September 1995, Darwin, NNTT/AGRSth.

Justice French, describing the state of agreemaking as at 1997, views agreements as
a positive mechanism for resolving issues relatingative title, including intra-
indigenous conflict. He advocates increased stat@iapport to protect the
implementation of the agreements and to encourage nomprehensive and ambitious
agreements, such as regional agreements.

Gardiner-Garden, John. 1998r6m Dispossession to ReconciliatioRarliament of
Australia,Parliamentary Library, Research Paper,2SJocial Policy Group, Canberra.

This paper traces the history of indigenous pdlicgustralia. The author traces the
changes that have occurred from the period of disggsion and the policy of
assimilation to the policy of self-determinatiordethe process of reconciliation. In doing
S0, many issues are touched on and some of thaatdsstor future policy development
are identified.



Gibson, Chris. 1999, ‘Rebuilding the Jawoyn Natiegional agreements, spatial politics
and Aboriginal self-determination in Katherine, N@rn Territory’ Vol1lAustralian
Aboriginal Studiespp. 10-25.

The paper discusses thit Todd agreemeriietween Jawoyn traditional land owners in
the Katherine region of the Northern Territory &etleral and State governments and
resource developers. The agreement highlightsftbg ef the Jawoyn in developing
strategies for self-determination beyond the linmtposed by Australian governments
through legislation. The paper, based on fieldwamkducted in Katherine during 1995-
1996, discusses the background of Jawoyn land @hipeand issues underlying
Indigenous sovereignty.

Godden, Lee and Dorsett, Shaunnagh. 1999, ‘Ther&unal Status of Indigenous Land
Use Agreementsl,and, Rights, Lawsvol. 2, no.1, pp 1-13.
http://ntru.aiatsis.gov.au/ntpapers/IPv2nl.pdf

The paper examines some of the fundamental congigatinciples Indigenous groups
should bear in mind when negotiating Indigenousd_dse Agreements (ILUAS). It
discusses the operation and impact of ILUA provisjeffects of Registration and the
ambiguity of the contractual status of ILUAs untlgs process. The authors emphasise
the need for parties to consider the effect ofrgeaerational agreements and contractual
remedies when contemplating entering ILUAs undeiNative Title Act 1998Cth).

Howitt, Richie. 1997.The Other side of the table: Corporate culture aedotiating with
resource companieRegional Agreements Issues Papéis 3, pp 1 -12.

Abstract: ‘In this paper, Dr Howitt aims to conuitle to the improved understanding of
regionalism and corporate culture as one step svaiore successful negotiation
strategies and the development of robust, duratdedasirable outcomes for indigenous
Australians 2

Indigenous Support Services/ACIL Consulting, 208dreements between Mining
Companies and Indigenous Communities: Report té\tistralian Minerals and Energy
Environment Foundation, Final DrafDecember.

The report provides some practical guidelines gzeament-making between mining
companies and indigenous communities. In doing skentifies key issues in agreement-
making, mechanisms for overcoming potential prolslemd risks, and identification of
examples of good practice. The guidelines are baged the examination of a small
number of case studies and the data collected I#0ragreements. Input was also
provided by those who have experience working witiigenous communities and those
who have negotiated between mining companies arsktbommunities. The report
acknowledges that the ‘good practice’ model canpnotide an exhaustive identification

2 Howitt, R. 1997:The Other side of the table: Corporate culture aedotiating with resource
companies’Regional Agreements Issues Pap&is 3, Abstract only, 1.




of approaches and considerations that parties dloammisider as good practice will
necessarily evolve and change depending upon 8peicdfumstances.

Jefferies, Sam. 2004, ‘Building Relationships: Kiegman eye on the bigger picture’,
paper presented at the Native Title Conference 2A80dlaide, SA 3-4 June 2004.
http://ntru.aiatsis.gov.au/conf2004/papers/pdfs/Bimes. pdf

This paper explores ways of achieving greater reli@utonomy for Aboriginal and

Torres Straight Islander people, using the expeeeaf the Murdi Paaki Regional

Council as a reference point. The author addrabselsackground to regional autonomy,
the public policy setting, the experience of the rMuPaaki Regional Council in

implementing regional autonomy, and the governnseafministrative arrangements for
service delivery for Indigenous people. The papéso adiscusses the lack of
empowerment for Indigenous people and how greattaboration between Government
and Indigenous people is necessary.

Jull, Peter and Donna Craig, 1997, ‘Reflection®Regional Agreements: yesterday,
today and tomorrowAustralian Indigenous Law Reportesol. 2, no.4.

The authors draw upon international examples ine@anAlaska and Greenland to argue
that regional agreements empower indigenous contrasi@nd advance harmony and
reconciliation. The nation-state is not fragmerdethreatened; rather it is strengthened
and improved. In Australia, political oppositiomatiow public debates and the provision
of insufficient resources to indigenous organisajdinder the creation of
comprehensive, effective regional agreements.

Kauffman, Paul. 1998, W, Mining and AboriginesAllen & Unwin, St Leonards, NSW.

The book seeks to provide an understanding of miagreements made with Aboriginal
people in Australia during the past 30 years tormfcurrent mining and native title
debates. It considers how various arrangementsdwwe into place, their success and
what strategies should be applied in future negoha. It outlines both major elements
of successful mining agreements and a model fordéuagreements. At the heart of these
agreements is the need for mining companies aret odmmercial groups to build long-
term relationships with indigenous people.

Kingham, Fleur and Bauman, Toni, ‘Native title negehn: issues identified, lessons
learnt: proceedings and findings of IFaMP workshefik native title Indigenous and
non-Indigenous mediators, February and March 2@R®&port No 5. Indigenous
Facilitation and Mediation Project. Native Titled®arch Unit, Australian Institute of
Aboriginal and Torres Strait Islander Studies, Gard
http://ntru.aiatsis.gov.au/ifamp/research/pdfs/am pdf

The paper summarises the outcomes of two workshiapsative title mediators
coordinated by the Native Title Research Unit (NTRUthe Australian Institute of
Aboriginal and Torres Strait Islander Studies (ABVE) in 2005. The authors highlight



the difference between Native Title mediation arainstream mediation. They urge
mediators to incorporate community-specific methofdsiediation and recognise the
impact existing historical disputes and conflictgynhave on the process. The paper
recommends a more holistic approach to mediatf@nijricorporation of Indigenous
expertise into the mediation process; and the dpwednt of specific native title
standards which outline the roles and responsésiof all participants involved in the
mediation process.

Langton, Marcia & Palmer, Lisa. 2003, ‘NegotiatiBgttlements: Indigenous peoples,
settler states and the significance of treatiesagmdements’, iffreaty Let’s Get it Right
AIATSIS & ATSIC, Canberra.

The paper explores the contemporary significana@goéement-making between
indigenous people and other parties. Current trendgreement making and the
implications of such trends are explored. The papeks to contribute to the debate on
the use of negotiated agreements to determinedlgen which the land and its
resources will be used, the way in which servicespaovided to indigenous
communities and other related issues.

Langton, Marcia et.al. 200#onour Among Nations? Treaties and Agreements with
Indigenous PeopleMelbourne University Press, Carlton

This book contains articles from a range of autlworshe subject of agreement making,
treaties and governance. Features of the collegimude articles examining the process
of agreement making, the role of agreement makiigmthe context of the native title
statutory regime, maritime agreements, mining ageses, the outcome of agreements,
the international experience, and the possibility treaty between indigenous people
and the government.

Llewellyn, David and Tehan, Maureen. 200bigaties’, ‘Agreements’, ‘Contracts’, and
‘Commitments’ — What's in a Name? The Legal Foned Meaning of Different Forms
of Agreement MakingBalayi: Culture, Law and Colonialisnvol 7, pp 1-35.

The authors discuss the role of agreements adigff¢ool for engagement between
Indigenous and non-Indigenous Australians. Agreésare a broad term and may be
used to refer to regional agreements, treatieggémous land use agreements,
Memorandums of Understanding etc. The particulan$mf the paper is on the practical
outcomes of each type of agreement and whethexgiteement is likely to lead to a fair
and just relationship between the parties involvdd aim is to assist native title holders,
practitioners and claimants to ‘choose the appab@ragreement for their purpose, and to
understand the language, meaning and consequeigasioular agreements’.

% Llewellyn, David and Tehan, Maureefréaties’, ‘Agreements’, ‘Contracts’, and ‘Commitnts’ —
What's in a Name? The Legal Force and Meaning éeRint Forms of Agreement Makin¢2005)
Balayi: Culture, Law and Colonialisnpvol 7, 8.




McClelland, Robert. National Native Title Conferenéustralian Institute of Aboriginal
and Torres Strait Islander Studies, Melbourne @tickround,  June 2009.
http://www.attorneygeneral.gov.au/www/ministers/Radbic.nsf/Page/Speeches 2009 5
June2009-AustralianinstituteofAboriginalandTorreaBislanderStudies

The speech given by Attorney General Robert Mc@&tellto the 2009 Native Title
Conference briefly outlines current federal natitle policy. The Attorney General
discusses the Native Title Amendment Bill 2009 ko it has increased the efficient
processing of native title claims. The Bill alloti® Court to make consent orders on
matters other than native title. This allows théveetitle process to extend beyond bare
native title rights to include deals such as latckas agreements. The Victorian
alternative settlement framework is also preseated positive example of state
governments taking a proactive approach to recognigative title through negotiation
rather than litigation.

Meyers, Gary (eds.). 1996he Way Forward: Collaboration and Cooperation "In
Country", NNTT, Perth.

This book compiles proceedings from the 1995 Indbges Land Use Agreements
(ILUA) Conference. Of interest are the articlesJdogtice French and Professor
O’Faircheallaigh. Both authors review possible mdthof agreement making and the
importance of placing traditional land ownershigha centre of negotiations.

Minerals Council of Australia, Submission to theligenous Land Use agreements
inquiry, Parliamentary Joint Committee on Nativéldrand the Aboriginal and Torres
Strait Islander Land Fund, Inquiry into Indigendusd Use Agreements (ILUA).
http://www.aph.gov.au/senate/committee/ntlf _cttedipteted inquiries/1999-
02/report_19/submissions/sub10.pdf

The submission outlines the perceived limitatiohk./As and suggests possible
amendments to theative Title Ac{Cth) (NTA). The Minerals Council is concerned by
the expense involved in negotiating ILUAs and Nafiitle Representative Bodies
(NTRB) lack of resources which prevent them frorgaaging effectively in negotiations.
The Council calls on the Commonwealth Governmeatlticate sufficient, dedicated
funds to NTRBs which would enable them to effed{iygarticipate in ILUA
negotiations.

Neate, Graeme. 2004, ‘Agreement-making and thevBlditle Act’ in Langton, Palmer,
Tehan, Shain (ed$jonour Among Nations? Treaties and Agreements Iwitlgenous
People Melbourne University Press, Melbourne.

This chapter examines the background to the Ndiitke Act, its current status and its
emphasis on the use of agreement-making as a msghéor the resolution of disputes
relating to native title. Further, the author disees judicial support for agreement
making under the NTA, the process of mediationilegatb consent determinations of
native title, and agreements associated with détetions of native title.



Neate, Graeme. 2000, ‘Mediating Native Title Agreats: Developing National Native
Title Tribunal Practice’, paper presented at théwearitle Conference 2004, Adelaide,
SA.

http://ntru.aiatsis.gov.au/conf2004/papers/pdfsé@reNeate. pdf

This paper deals with National Native Title Tribupeactice in light of: what th&lative
Title Act says about mediation; the legal and other contéextsvhich native title
mediation occurs; the purpose of native title miala(including the range of possible
outcomes); some of the special features of naitle mediation and the factors that
affect the pace at which mediation occurs; andotieses through which most native title
applications move (from filing an application tesodution by agreement or following a
trial).

Nursey-Bray, Melissa. 2000, ‘What's up at Cape YoHdabitat Australig April, 26-27.

The author discusses the difficulty of implementing Heads of Agreement and Cape
York Peninsula Land Use Strategy without properegomnent funding and effective
community participation at the implementation stage

O’Faircheallaigh, Ciaran. 1993iineral Development Agreements Negotiated by
Aboriginal communities in the 1990®iscussion PapeNo. 86/1995, CAEPR, ANU,
Canberra.

Abstract: ‘This paper describes and critically exses five resources development
agreements signed between mining companies andghieircommunities between
1992 and 1994 in the Northern Territory and nortle€nhsland. These include the Mt
Todd Agreement, the McArthur River Agreement, tla€ Flattery-Hope Vale
Agreement, the Mapoon-Skardon River Agreement hadPtacer Pacific Kalkadoon
Tribal Council Agreement. It also discusses theegalrapproach adopted by the
Northern Land Council in the Northern Territoryrtegotiating exploration licence
agreements under the Aboriginal Land Rights (NaortAeerritory) Act 1976... [The] The
paper analyses the broader context within whicHitleerecent agreements examined
were negotiated and assess the purposes and coftt¢né agreements themselves. In
conclusion, the author comments on the broadetigadlsignificance of some general
trends that emerge from the cases considered gygsiucriteria for evaluating these
agreements?’

O'Faircheallaigh, Ciaran. 2000Négotiating Major Project Agreements: The 'CapekYor
Model, AIATSIS Research Discussion Paper NpQddnberra.

The paper provides a model for the negotiation ajomagreements between Indigenous
people and developers, labeled the ‘Cape York Mo@lee model is drawn from the

* O’Faircheallaigh, C., 1995Mineral Development Agreements Negotiated by Ahodgcommunities in
the 19905 Discussion PapeNo. 86/1995, CAEPR, ANU, Canberra (abstract only).



work on agreement- making undertaken over eightsyley Cape York Aboriginal
communities and the Cape York Land Council, and\&B for Cape York. It may be
used as an initial framework and may evolve ordygaded from where required. The
seven stage model aims to enhance the capabil&parfiginal people to make informed
decision, by minimising costs and making the bestaf available resources, and by
using a process whereby traditional owners of d@inel land the community have a high
degree of control over decisions relating to larite model offers benefits for the
developer in terms of minimisation of uncertairtyough increased transparency.

O’Faircheallaigh, Ciaran. 2003, 'ImplementatioMdfing Agreements in Australia and
Canada'Aboriginal Politics and Public Management ResedPetperNo. 13, Griffith
University, Brisbane.

This paper discusses the issues surrounding thenmeptation of agreements between
indigenous people, government and developers. Whase is evidence to suggest that
the creation of agreements do not actually leati@éalesired outcomes, there is little
literature on the issue of implementation of agreets Thus, the author begins to
canvass key issues at all stages of the agreenaabgnprocess that hinder effective
implementation of the terms of the agreement wWithaim of setting up a framework for
future research on implementation.

O’Faircheallaigh, Ciaran. 2004, ‘Native Title andr&@ement Making in the Mining
Industry: Focusing on Outcomes for Indigenous Reipand, Rights, Laws: Issues of
Native Title Vol. 2, No. 25. Native Title Research Unit, AIAIS Canberra.

The author discusses the advantages and disadeardhggreement making for
indigenous people. He identifies possible critestameasuring the outcomes of
agreements and the complex issues in evaluatisg thetcomes. The need for further
research in specific areas is noted.

O’Faircheallaigh, Ciaran. 2007, ‘Native Title andnivhg Negotiations: A Seat at the
Table, But No Guarantee of Succesgligenous Law Bulletinvol. 21, No. 6.
http://www.austlii.edu.au/cgi-
bin/sinodisp/au/journals/ILB/2007/21.html?query=ma®020title%20agreements

This paper provides advice on strategies for imjpgpthe outcomes of the agreement-
making process. By developing broader legal, osgdiinal and political strategies,
indigenous parties can strengthen their positiameigotiations with better resourced
mining companies. The importance of adopting sfiateaimed at ensuring flexible,
good faith negotiations and of developing stratetpeminimise conflict within
indigenous group patrticipating in the negotiatisremphasised.

O’Faircheallaigh, Ciaran. 2004, ‘Evaluating AgreenseBetween Indigenous People and
Resource Developers’ in Langton, Marcia, etHalnour Among Nations? Treaties and
Agreements with Indigenous Pegiéelbourne University Press, Carlton.



This paper is concerned with the identification asdessment of outcomes or results of
agreement making. It seeks to contribute to thekd@wment of criteria for the evaluation
of agreements.

Office of Native Title, Western Australia, 2008lternative Settlements Framework
Draft Issues Paper
http://www.nativetitle.wa.gov.au/uploadedFiles/Attative _Settlements/Issues%20paper

odf

This paper reports on the major issues identifieslibmissions to the Alternative
Settlements Consultation Paper. The Alternativéle®eénts Consultation Paper outlined
the Western Australian Government’s proposed fraonkvior the alternative settlement
of native title. The proposed approach would inedlve voluntary surrender of any
potentially claimable native title rights and irgsts in a determined area in exchange for
tangible benefits. The consultation was releaseéddtober 2005 for public consultation
and comment. Many of the submissions identifiedréggiirement to surrender all
possible native title rights and interests as tcatiissue. Retaining this element of the
proposed Alternative Settlements Framework woule sy limit support for the
framework and thus would constitute a significaatrier to its implementation. The
paper states that the State Government is consgltire issues identified through the
feedback process and intends to release a finairfdtive Settlements Framework in the
near future.

Phillips, S. 2000, ‘Enforcing Native Title AgreemtenCarriage v Duke Australia
Operations’Indigenous Law Bulletinvol 5, 14-16.

Case note on Carriage v Duke Australia Operatipd80] NSWSC 239In this case,
indigenous plaintiffs were successful in seekingngumction against an international
energy company. This was the first time an injunttias been granted to protect
indigenous people’s right to negotiate under thevdaritle Act 1993 (Cth). Protection
of the right to negotiate under the NTA is impottaacause, as the author notes
‘agreements reached under the right to negotigieneecan fill some of the voids which
exist in the legislative processes designed ta@footection to indigenous cultural
heritage’ (pp16).

Senior, Clive. 1998,The Yandicoogina Process: A Model for Negotiatiregnd Use
Agreements Land, Rights, Laws: Issues of Native Title, Redidwggeements paper no.
6, Native Title Research Unit, AIATSIS, Canberra.

The paper examines the process that led to Yarmdi Lise Agreement between Gumala
Aboriginal Corporation and Hamersley Iron Pty Liedtin 1997. The author, a mediator
in the process, describes the five key stageshandlements of each stage. He notes that
whilst the process took almost two years in t@aatisfying agreement was reached
without outside intervention, providing the partiith a sense of achievement and
satisfaction.



Sheiner, P. 200 he Beginning of Certainty: Consent Determinatiohlative Title,
Land, Rights, Lawsjol 2(12), pp 1-12.

Abstract: ‘This paper discusses the use of Fed&alt consent determinations to
resolve native title determination applicationse3é determinations arguably provide an
expeditious means of settling native title isspasticularly the description of native title
holders and their rights and interests. The palgersketches the implications of consent
determination for representative bodies and pegisity groups”

Smith, Diane. 1998, ‘Indigenous Land Use Agreemeérttie Opportunities, Challenges
and Policy Implications of the Amended Native Tilet’ Discussion Paper No. 163,
CAEPR, ANU Canberra

www.anu.edu.au/caepr/printpdf/node/510

This paper discusses the role of Indigenous LarelAéggeements (ILUA) within the
Native Title statutory framework. At the time ofitimg, the ILUAs had been proposed,
but not implemented as a statutory mechanism fageagent-making for Native Title
issues. The author examines the advantages artVdigages of ILUAs generally and of
the proposed legislative measures contained iN#tive Title Amendment Bill 1997
specifically. The complex issues that may arisegreement-making between indigenous
communities and relevant parties are canvassed.

Stacey, Brian. 2004, ‘Co-existence, PartnershipisEBoonomic Relationships:
Agreements in Economic Developments’ paper predeaitéheNative Title Conferenge
Adelaide.

http://ntru.aiatsis.gov.au/conf2004/papers/pdfsB&tacey.pdf

The author notes the importance of not only examgiihe process of agreement making,
but in effectively evaluating the outcomes. Whilgtre is much optimism about the
potential for agreement making to improve indigeneaonomic development, it is
important to also identify any negative consequsrmée¢he agreements formed. It is
argued that through the identification of the rigkgolved in making agreements, parties
can better manage the agreement process and owttom@eoid negative outcomes.
Consequently, the agreements are more likely @ te®etter educational and economic
benefits for indigenous people.

Strelein, Lisa. 200Q\ative Title in Perspective: Selected Papers ftbenNative Title
Research Unit 1998-2000

® Sheiner, P. 200T;he Beginning of Certainty: Consent Determinatiohslative Titlé, Land, Rights,
Laws,vol 2(12), pp 1-12, abstract only.




This book contains a selection of papers from thévé Title Research Unit at the
Australian Institute of Aboriginal and Torres Strislander Studies, 1998 -2000. Issues
covered by the papers include; the politics ofNlagive Title Amendment Act, mediation
and negotiation, the registration test under thé& N¥etermining the boundaries of claim
areas and international perspectives and expesence

Strelein, Lisa. 1998/ orking with the Native Title Act: Alternativesthe Adversarial
Method.Native Title Research Unit, Australian InstitufeAdoriginal and Torres Strait
Islander Studies, Canberra.

This book is comprised of a collection of presentet and responses to the presentations
given at a workshop for legal practitioners, orgadiby the NTRU at AIATSIS in June
1997. The purpose of the work shop was to explwetactical and strategic issues
surrounding the use of non-adversarial methodsinvitie native title statutory regimes.

Sullivan, Patrick. 2005 Complexity in the New Regime for Indigenous Affaitslicy

and Administration: Implications for Native Titleddiation and Facilitation(Seminar
paper presented at the Native Title, Decision-mgkind Conflict Management Seminar
Series, Australian Institute for Aboriginal and flew Strait Islander Studies, Canberra, 23
May 2005).

Abstract: ‘This paper considers the complexityadtrced into Aboriginal affairs by the
government’s adoption of a whole of governmentgyoéipproach. One arena of
complexity is the government’s commitment to exp&hdred Responsibility
Agreements (SRAS) to include the delivery of muétipervices, and to forge Regional
Partnership Agreements (RPAS) to assist in implemgnhese. Clearly these need to
engage with existing and potential native titldtgin land and with currently contracted
arrangements such as Indigenous Land Use Agreenherités paper new approaches in
anthropology which question the divided and discetage of Aboriginal groups are
compared to new approaches in public policy théleay question command and control
models of administration. Both are seen to sharehnmucommon and to have relevance
to whole of government engagement with Indigenaapies. Nevertheless, the
complexity of negotiating multi-factoral SRAs andltrparty RPAs, in an environment
where native title determinations cut across previand title categories, and historical
indigenous interests, requires skilled facilitateord mediation to be added to the
administrator’s toolkit?

Sullivan, Patrick. ‘Regional Agreements in Austalin Overview Paperl,and, Rights,
Laws: Issues of Native Titfléssues paper no. 17, April 1997, pp.1-12.

The paper deals with the pressures of producirggest in agreed structures for
managing the interests of indigenous and non-imdige groups. It discusses the types of
agreements reached or available, appropriate tetagy to describe them, common

6 AIATSIS, 2005, Seminar Series Abstracts: NatiitéeTDecision-making and Conflict Management
(28 February - 23 May 2005)
http://www.aiatsis.gov.au/research_program/evepts/ seminar_series/2005_papers/abstract#Sullivan



features in the process of negotiating these agretnand the impact of current
government policy. The author offers a multifacedpg@roach to examining regional
agreements. This approach is more likely to achi@yeoutcomes such as the
implementation of indigenous rights, security ofelepment rights for those with a
commercial interest in indigenous land, and so@gibnal administration.

Tehan, Maureen. 1997, ‘Indigenous Peoples and NegdtAgreements: Experiences
and Post Mabo Possibilities for Environmental Marmagnt’,Environmental and
Planning Law Journalvol. 14, pp. 114-134.

Abstract: ‘This article considers the ways in whiodigenous peoples might enhance
environmental management while also achieving spirations in relation to land
ownership, management and control. It argues tieatundamental difficulty that has
prevented meaningful involvement has been diverigemiviedge paradigms which have
resulted in unequal and unvalued contributions aoagement by Indigenous peoples.
New possibilities for enhanced involvement havenbreésed by the emergence of native
title. However, to date, statute, common law aratfice do not suggest that any
meaningful advances have been achieved. The deweltof a legally enforceable
regime that adequately values Indigenous knowlésiget to be achieved.’

Wyatt, Brian Agreement — The key to sharing Australia's weaftaper presented at the
Native Title Conference 2005, Coffs Harbour, NS\ 2une 2005.
http://ntru.aiatsis.gov.au/conf2005/papers/WyattiB.p

The author advocates for an increased focus up@eagnt making as a mechanism for
resolving native title claims. It is argued thatesgment making offers a means of
overcoming the central problems with the curretitveditle system, including issues of
cost, time and justice. The regional land coumcthie Goldfield region in Western
Australia has successfully adopted this agreenoenitsked approach to Native Title. The
agreement made have not only settled disputeslaveéuse, but have led to increased
economic participation and social empowermentridigenous people in the community.

Yu, Peter. 1999, ‘Possibilities for regional agreas in the Kimberley in the wake of
the Miriuwung Gajerrong decisiomdigenous Law Bulletinyol. 4, no. 21, pp. 24-26.

This paper examines the native title determinatemn Ward & Others v State of
Western Australia & Others, Federal Court, 24 Nolwen1998, known as the
‘Miriuwung Gajerrong decision’. The determinatiomided to the jurisprudence on the
relationship between native title and the commaen For instance, it was held that
native title should not be viewed as a bundle gifits; rather it is a ‘root title’ upon which
specific rights depend for their existence. Furtiadrere both native title and non-native
title right co-exist, the parties should negotiateagreement as to how the rights will be
exercised. Following the Miriuwung Gajerrong deasithe state government showed

" Tehan, M. 1997 ‘Indigenous Peoples and NegotiAgreéements: Experiences and Post Mabo
Possibilities for Environmental Managemeiithvironmental and Planning Law Journabl. 14, pp. 114-
134, abstract only.



reluctance to negotiate an agreement. The autbaearthat this is a costly and
unproductive position as there are clear benefitsetobtained for both parties in entering
into negotiated agreements.

2. Useful Websites

Agreements, Treaties and Negotiated Settlemenjsd®ro

http://www.atns.net.au/

The Agreements, Treaties and Negotiated SettlentamtdS) project is an ARC

Linkage project examining treaty and agreement-ngalith Indigenous Australians and
the nature of the cultural, social and legal rigiisompassed by past, present and
potential agreements and treaties. It provides Aphildications, online papers,
recommended reading lists and other resourcesreemgnt making.

Centre for Aboriginal Economic Policy Research

http://www.anu.edu.au/caepr/

CAEPR provides a range of discussion papers, wgniapers and resources on
indigenous issues with the aim of improving outcerfte indigenous Australians by
informing intellectual understanding, public debate policy development.

Corporate Responsibility: Developing Human Righisi¢ples for Resource
Development on Aboriginal Lan@ joint project by HREOC and Griffith University)

http://www.humanrights.gov.au/social justice/publications/corporateresponsibility/index.html

Provides materials developed at a forum entitlegdrrce Development on Aboriginal
Land; a Human Rights Approach’, which took placélice Springs in May 2002. The
forum was co-hosted HREOC and Griffith Universitgth participants including
representatives from Indigenous communities, migimgpanies and NGOs.

Limits and Possibilities of a Treaty Process in thalsa (Papers from the AIATSIS
Seminar Series Semester 1 2001)
http://matrix.aiatsis.gov.au/research_program/es@ptaist_seminar_series/2001

Papers from a range of authors on the theme ‘Timitd iand Possibilities of Treaty
Process in Australia.’

National Native Title Tribunal
http://www.nntt.gov.au/Pages/default.aspx

Set up under the Native Title Act, the Tribunahifederal government agency and is part
of the Attorney-General's portfolio.
The Tribunal:
= applies the registration test to native title clamhapplications
= mediates native title claims under the directiothef Federal Court of Australia
= provides notification of native title applicatioaad indigenous land use agreements
* maintains the Register of Native Title Claims, MNetional Native Title Register and
the Register of Indigenous Land Use Agreements



» makes arbitral decisions about some future actersatt

» Negotiates other sorts of agreements, such aseindigs land use agreements.
Information about these decisions is availableh@website.
On request, the Tribunal can provide assistancerdodnation to all people involved in
the native title process.

Native Title Negotiations (South Australia)
http://www.iluasa.com.au/

Information about negotiations for resolving NatiMée claims in South Australia. The
site provides information about the process of tiagon, who is involved and the
outcomes of negotiations so far.

Regionalism, Indigenous Governance and DecisionihdglPapers from the AIATSIS
Seminar Series Semester 1 2004)
http://matrix.aiatsis.gov.au/research program/es®past seminar series/2004#one

Contains papers from a range of authors on thedleRegionalism, Indigenous
Governance and Decision Making

South West Aboriginal Land and Sea Council
http://www.noongar.org.au/

The South West Aboriginal Land and Sea Council (3\W8) is a representative body of
the Noongar people, the traditional owners of tbet® West of Australia. SWALSC
works with its members to find resolution for natittle claims as well as advancing the
Noongar Culture, language and society.

Torres Strait Regional Authority
http://www.tsra.gov.au/

The website contains information about the historg culture of the Torres Strait
Islander People and the specific programs and gsjendertaken by the Torres Strait
Regional Authority (TSRA). The TSRA is an Australi&tatutory Authority established

in 1994. It aims to strengthen the economic, sauidl cultural development of the Torres
Strait to improve the lifestyle and wellbeing ofriies Strait Islanders and Aboriginal
people living in the region.



