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Introduction

The doctrine of extinguishment is a particularlypcerning area of native title law that is
unquestionably deserving of more critical attentiéxtinguishment is one of the key racially
discriminatory aspects of native title. Specifigathe circumstances prescribed by MNegive
Title Act 1993 (Cth) (‘the Act’) in which the extinguishment oftiae title may be
disregarded are among the few attempts to devetopra just legal framework for the
recognition and protection of native title; thoubley remain far too limited in scope.

In addition to the significant research that isuiegd by native title parties to prove
connection with and rights to land and water, Sgeernment parties must undertake costly
and time-consuming searches of historical tenuez @nd in order to resolve native title
claims?! An intricate evaluation of this information is téeed in order to establish whether
each particular act affecting land has occasiomgceatinguishment and to what extent.
Effectively, a potential dispute arises over eaxhvidual tenure granted over past 230 years.
Regardless of whether these disputes take thedbrmagotiation or litigation, the time and
cost associated with this aspect of the claimgyisfecant.

Building on the exceptions found in ss 47, 47A 4i8; the proposed s 47C is a beneficial
provision that will extend the important exceptiaasistorical extinguishment. It will help to
reduce the cost and delay associated with natieectaims and may facilitate the return of
land to traditional owners. However AIATSIS malkles following two submissions.

Firstly, despite the benefit that would be deriftein the inclusion of this provision in the
Act, a significant impediment still exists in s 44§ c)(ii), which makes the operation of the
provision optional. The provision should applyatbclaims over areas of the relevant class.
Secondly, this reform should be extended to alWertand.

The problems relating to the doctrine of extingmsimt are such that, in general, this area
needs to be scrutinised and ongoing reform shaeilcbipsidered to ensure non-discrimination
becomes the touchstone for any change to natleddit and practice.

! The 1994 consultation on the Parliamentary Joomn®ittee on Native Title Parliamentary Joint Contegton
Native Title, Parliament of the Commonwealth of &aka, First Report of the Parliamentary Joint Committee
on Native Title: Consultation During August 1994 (1994) 9.



The current proposal creates an unjust power relatnship

While the proposed s 47C is, on the whole, a caosi#te amendment to the Act, subsection
(2)(c)(ii), which requires agreement of the parbesore the provision can operate, remains
problematic. In requiring that the relevant Commeaith, State or Territory governments
also agree to disregard extinguishment of the egliearea of land, power is taken from the
native title holders and placed back in the haridee State.

While all state governments adopt policies thapsupnegotiated outcomes over litigated
outcomes, it remains in the State’s interest ta@rfgr extinguishment so that the land may
remain under its control, free from encumbrancelel® the only other competing interest
holder in the land over which native title exissghe Crown’, offering the State the optiat
to agree to disregard extinguishment places thie 8ta position of undue power in
negotiating the settlement of the claim. This cdwdge a significant impact in terms of both
the nature and extent of rights and intereststi@aCrown will recognise, and how those
rights and interests will be exercised in relatiothe Crown'’s interests.

The section should provide that where native éiists over a national park and the only

other interest holder in that land is the Crowentlextinguishment should automatically be
disregarded.

Extinguishment is racially discriminatory

At the time of colonisation, land was forcibly takieEom Indigenous people to whom it
previously belonged. Today, it is recognised thasé colonial acts of dispossession were
wrongful, though under the doctrine of native titleey are not seen as illegal or
compensable, founded as they were, in an era @l idiscrimination. Through the legal
doctrine of native title, it is now accepted thadigenous peoples have a rightful claim to
their traditional lands. If we are to suggest tlwatnow live in an era of non-discrimination, it
should be the aim of the Crown to return landsaditional owners where possible.

While the recognition of native title in tiMabo case displaced the discriminatory concept of
terra nullius,? it is still premised on a discriminatory conceptiaf Indigenous society as a
‘relic of prior sovereignty’ and therefore fails to recognise Indigenous spaistan equal
source of rights and interesfsThis is highlighted by the discriminatory approagtihe
doctrine of extinguishment.

In his reasoning iffejo, Kirby J emphasised the inherent ‘vulnerabilitfnative title®
Arguably, this conception of native title can alsoread into prior native title jurispruderfce.
In line with this characterisation, Kirby J sug@gekthat ‘the inconsistency lies not in the facts
or the way in which the land is actually usedids lin a comparison between the inherently
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fragile native title right, susceptible to extingnment or defeasance and the legal rights
which fee simple conferg'.

This characterisation of native title rights asffile’ and ‘susceptible to extinguishment’
creates a hierarchy of rights in which Indigenousriests are consistently placed beneath
non-indigenous interests. The way non-indigenoteyésts are privileged through this
characterisation has the effect of reinforcing n@bpower relations and undermining the
rights of Indigenous people.

Native title law does not privilege the fact thatligenous people were the first owners of the
land (as common law property traditions would ndtyndo), nor does it protect Indigenous
property from arbitrary deprivation by the Crows (ae common law would normally do).
Indeed the Court’s have used a derivative of @ti®t common law tradition, that the Crown
cannot d§erogate from a grant once made, to und#rgiprivileging of non-native title
interests.

The common law makes no attempt to redress thegsrohthe past. Thus, legislative
intervention is required to ameliorate the positioa courts have taken at common law. The
Racial Discrimination Act 1975 (Cth) provides some protection for native title ane Act
provides additional procedural protections. Howepeovisions like s 47C also aid in
lessening the discriminatory nature of the doctahextinguishment.

The Crown should not benefit from unjust acts of ctonial dispossession

The doctrine of extinguishment has the effect otgeting the property rights of parties other
than the State, who, since colonisation, have gaameinterest in land which is recognised by
law. Therefore, where native title rights and iat#s conflict with the rights and interests held
by those non-state parties, native title will béreguished and the subsequent interest will be
protected. This is recognised by many as a realistnpromise. Having recognised native
title so late in the development of the Australition, it was necessary to accommodate
over 200 years of dealings in land without consitien of the rights of Indigenous peoples.

However, the situation should be different wheredhly other possible land owner is the
Crown. While it is acknowledged that non-Stateipartliid not commit any wrong acts, the
Crown cannot claim any such moral high ground. Thawvn was responsible for
dispossessing Indigenous people of their land, drdiy force or by legal accretion. The
profits of this colonial enterprise could be comsatl as akin to unjust enrichment, by which
the Crown obtained a benefit at the expense ofr#iuitional owners of the laritiTo remedy
this unjust enrichment, an obligation should reish whe Crown to make fair and just
restitution!® preferably in the form of lant.

" Fejo v Northern Territory (1998) 195 CLR 96, 151 [105] (Kirby J).
8 see Kent McNeilEmerging Justice: Essays on Indigenous Rights in Canada and Australia, Native law Centre,
Saskatchewan, 2001, pp. 357-408.
ioPavey & Matthews Pty Ltd v Paul (1987) 162 CLR 221.
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Justice North of the Federal Court of Australia teken this approach somewhat further, to
apply not only to questions of extinguishment, &lsb of proof of connection. In his view
the Crown should not be permitted to rely on iispmunjust conduct to continue to deny
Indigenous people native title righfsJustice North has noted that as the law currestéyds,
the more white settlement has harmed Indigenougleeihe harder it is to establish native
title.’® He has suggested that the onus of proof shoutmhlike state to prove a lack of
continuity, but also, that any interruption to cention that resulted from the impact of
actions of settlers should be disregartftia. his view, this ‘disgraceful state of the lawust
be addressed for the ‘moral wellbeing’ of Austrafia

State and Commonwealth governments rely too readilthe current legal framework of
native title. They must take responsibility foerdifying ways to redress the discriminatory
and unjust aspects of native title, most partiduliax relation to benefits to the Crown from
non-recognition. The Commonwealth should takeogy@ortunity and precedent established
by the current reforms to s 47ff to broaden thewstances in which extinguishment can be
disregarded to include all Crown land.

The harsh doctrine of permanent extinquishment

TheFejo decision confirmed that a grant of a freeholdtestatinguishes native titfé.It
determined that such extinguishment is absolutd@mder, regardless of whether rights and
interests in land still exist under the Indigentayg from which native title derives its content.
The majority stated that while the existence ofdedous law isiecessary to establish native
title, it is notsufficient to do so.

Justice Kirby came to the same conclusion butlighty different reasons. He justified his
decision by arguing that for ‘a number of reasdnggal authority, principle and policy’
extinguishment effected by a grant of fee simpliere/ersible’” He suggested that to
recognise a revival would be to recognise a neit iagd that therefore, the outcome was
incompatible with the idea that native title hasatigin in Indigenous laws.

The Court inWard emphasised that the Act is at the core of nattlelitigation and that the
operation of the Act mandates permanent extinguistiffl It highlighted the fact that
Division 2B of the Act provides for both ‘completahd ‘partial’ extinguishment. The Court
also confirmed that this can take place despiteaditle rights continuing to exist under
indigenous law. In higVard judgment McHugh J was critical of the way the law operates
these circumstances to extinguish native title ndigas of the merits of the ca8and both
McHugh J and Callinan J called for a new proceaswould lead to more just outcomes for
Indigenous peopl&

12 5ee Justice A M North and T Goodwin, ‘Disconnettibhe Gap Between Law and Justice in Native Tifle:
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Significant academic and extra-curial criticismidated these decisions. Justice Basten has
commented that ‘there is little explanation in finesprudence as to why a grant that has
never been taken up and has later been relinqusimdd extinguish— rather than
suspend—the pre-existing native title which depdrfdeits recognition as a factual matter
on evidence of continued use and enjoyment ofgthe Under traditional law and custofh.’
Similarly, Chief Justice French has suggestedithigits accepted that extinguishment is
related to native title itself rather than the sgbjmatter of recognition, it isn’t clear why
native title cannot revivé& Certainly, the preamble of the Act seems to supgeival,

stating that ‘where appropriate, native title sldoubt be extinguished but revive after a
validated act ceases to have effétt’.

The justification provided in thEgjo andWard judgments for the permanent extinguishment
of native title is wrong headed; conceptualising tevival of native title as a new right does
not reflect the continued existence of the laws @mstoms that underpin native title.
Extinguishment must be understood as somethingptiigitoccurs in the non-Indigenous legal
mind, not the Indigenous legal system. As a restliere a connection to land continues at
Indigenous law, native title should not be ableégpermanently extinguished.

More specifically, native title is a burden on ®evereignty of the Crowft and should
remain so until it is no longer able to be est&lg@isby reference to Indigenous law. If the
common law is unable to achieve this, then legigateform should be made. If previous
grants over land no longer exist and the only otfterest in the land is that of the Crown,
there should be no barrier to returning the lanitisttraditional owners. The s 47ff schema to
disregard prior extinguishing acts should be ex¢end all ‘Crown’ land.

The practical problems that emerge from of partialextinguishment

While the issues of justice are compelling, theralso an efficiency argument for extending
the s47ff scheme. Th&ard decision, supported by tiwilson casé’ confirmed that the
operation of the Act allowed for partial extinguisént of native titlé® The Court outlined

the ‘inconsistency of incidents’ test, which woudletermine the extent of extinguishment and
co-existence between native title rights and thimges conferred by a Crown grant. The
Court affirmed that what is required is a compariebthe particular rights and interests
conferred by native title on the one hand and leystlatutory grant or interest on the otffer.
Where the legal incidents of the two sets of rigiissinconsistent, the rights under the Crown
grant will prevail and the particular inconsisteative title rights and interests will be
extinguished. This means that the extent of exisiguent can only be determined once the
legal content of both sets of rights has been bstednl?® This also applies to circumstances
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where the Crown has reserved land to itself fotipaar purposes or used land for public
purposes’

In practice, the combination of permanent and abetittinguishment under the Act creates an
intricate scheme in which prior grants and intexesin extinguish native title in a piecemeal
fashion, and particular rights and particular aies@sbe extracted from native title one by
one. This creates a ‘patchwork’ of tenures and thetsleave a permanent imprint on native
title. The determination of the impact of extinduigent on an area under claim can take as
long, if not longer than the determination of coctian.

The problem of inconsistency across jurisdictions

As illustrated by the variety of outcomes for naibparks inVard, native title outcomes are
unduly affected by idiosyncrasies of tenure antugtan each state or territory. Tkiéard
decisiort’ found that the declaration under s 12(1) of taeitory Parks and Wildlife
Conservation Act 2000 (NT) that created the Keep River National Park waid. This

decision brought into question the validity of fferk and thereby, the validity of national
parks across the Northern Territory. In contrastrihtional parks on the other side of the
border in Western Australia were found to extingustive title if the instrument used to
create the reserve effectively constituted a gndeikclusive possession to the Crown.
However, some reserves created under the saméatems simply by placing them under the
control of a board of management, was found nektmguish native title. In the result, there
were differing approaches across State/Territoynidaries as well as within Western
Australia. The approach under proposed s 47C bfurgjser clarity and consistency to native
title outcomes and could be usefully extended b@ioCrown interests.

Conclusion

Overall, the proposed s 47C appears to be a b@alefroendment to thiative Title Act.

Section 47C could eliminate unnecessary delay astlaurrently attached to native title
claims over national parks by eliminating tenureegsments and may facilitate the return of
national park lands over which Indigenous peopteginue to hold rights and interests under
Indigenous law.However, a considerable problem thith reform is that it requires claimants
and the State governments to agree to the opemit®Ad7C. This further erodes the
negotiating power of native title parties and uydubces the power of the hands of the State.

Further, reform in this area should be more extensihe problems that exist in relation to
the doctrine of extinguishment have been outlimethis submission. These include the
discriminatory nature of the doctrine of extingumsimt, the unjust enrichment of the Crown,
the inadequate justification for permanent extisgment, the confusing and impractical
piecemeal erosion caused by partial extinguishnagrt,the problem of the inconsistent
approaches across jurisdictions.

The problems with the current law of extinguishmemild be ameliorated by further reform
to expand the circumstances in which historicalngxtishment can be disregarded to include
all Crown land.

29 SeeErubam Le (Darnley Islanders) (No 1) v State of Queensland [2003] 134 FCR 155.
%0 \Western Australia v Ward (2002) 213 CLR 1.



