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The common law recognition of native title in the High Court’s Mabo decision in 1992 and the
Commonwealth Native Title Act have transformed the ways in which Indigenous peoples' rights
over land may be formally recognised and incorporated within Australian legal and property
regimes. The process of implementation has raised a number of crucial issues of concern to
native title claimants and other interested parties. This series of papersis designed to contribute
to the information and discussion.

This paper looks at the scope for finding a fiduciary obligation owed by the Crown towards
Aboriginal and Torres Strait Islandersin relation to dealings with native title. Such a duty has
been recognised in Canada and has led to practical protections for Aboriginal peoplein relation
to dealings with their property interests. In this paper, Dr. Larissa Behrendt considers the
Australian judicial pronouncements on the issue and provides an overview of the possibilities for
the finding of a fiduciary obligation in relation to native title in the Australian context.

Dr. Larissa Behrendt is an Aboriginal and Torres Strait Islander Post-Doctoral Fellow at the Law
Program, Research School of Social Sciences at the Australian National University.

Bargaining on More than Good Will:
Recognising a Fiduciary Obligation in Native Title

Larissa Behrendt

The issue of whether afiduciary obligation is owed by the Crown in relation to its dealings with
Aboriginal people has arisen in three areas:

* litigation seeking remedies for the implementation and effects of policies of removing
Aboriginal children from their families,

* litigation seeking redress state actions amounting to genocide and/or cultural genocide,
* litigation seeking to establish and recognition of native title interests.

The Courts have expressly rejected the notion that afiduciary obligation arises in the first two
categories A fiduciary obligation was rejected in Kruger v Commonwealth (1997)1 in relation to



the ‘stolen generations' and by Justice Kirby in Thorpe v Commonwealth (1997)2 and by the
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Federal Court of Australiain Nulyarimma v Thompson (1999)3 in relation to genocide.
However, the question of whether such an obligation arisesin relation to nativetitle is still to be
definitively answered by the High Court.4

The Shady Parameters of Fiduciary Obligation

A fiduciary is someone who has scope to exercise some discretion or power which will affect the
beneficiary’ slegal or practical interests. The beneficiary is thus vulnerableto the exercise of that
power. The fiduciary must assume some specific duty or authority to create afiduciary
obligation.

A fiduciary relationship is atrust-like relationship, without necessarily having all the elements
of alegal trust. Some relationships have traditionally attracted the fiduciary obligation: trustee to
beneficiary; agent to principal; solicitor to client; director to company; partner to partner.
Meagher, Gummow and L ehane note that:

if arelationship issuch that it is reasonable to suppose that one party to it reposes a
substantial trust or confidence in the other ... or if one party has undertaken, whether
at the request of another or without request, of his own motion ... to act on behalf of
the other in a particular enterprise or transaction ‘whenever the plaintiff entrusts to
the defendant ajob to be performed’ .5

The categories of what constitutes afiduciary obligation are not closed and there are no clearly
defined limits on the rule of its applicability. As Chief Justice Gibbs stated in Hospital Products
Ltd v United States Surgical Corporation:

There is no reason to suppose that these categories are closed ... Fiduciary relations
are of different types, carrying different obligations ... and a test which might seem
appropriate to determine whether afiduciary relationship existed for one purpose
might be quite inappropriate for another purpose. 6

One of the key characteristics of afiduciary relationship isthat it is one of inequality, as Justice
Mason notes:

The critical feature of fiduciary relationshipsis that the fiduciary undertakes or
agrees to act for or on behalf of or in the interests of another person in the exercise
of apower or adiscretion which will affect the interests of that other personin a
legal or practical sense. The relationship between the partiesis therefore one which
gives thefiduciary a specia opportunity to exercise the power or discretion to the
detriment of that other person who is accordingly vulnerable to abuse by the
fiduciary of his position.7

Justice Dawson goes on to add:

Underlying such relationships is the scope for one party to exercise a discretion
which is capable of affecting the legal position of the other. One party has a special
opportunity to abuse the interests of the other. The discretion will be an incident of
thefirst party’s office or position.g

The duties owed by afiduciary are defined by the nature and circumstances of the relationship
and the scope of the obligationsit givesrise to. The precise obligations owed depend on the



circumstances of the case. If the fiduciary uses their position for their own benefit, their
obligations expand.
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Established principles governing the conduct of fiduciaries prohibit them from using their
positions to gain a private advantage and prevents them from placing themselvesin a position
that would give rise to a conflict of interest.9 In situations where a conflict of interest arises, a
fiduciary cannot promote their own interests.10 A fiduciary cannot make a profit or give the
appearance of a conflict of interest.11 As an equitable rule and remedy, such rules are open to be
applied to a broad range of circumstances and with flexibility to adapt so that it is difficult to
generalise as to its applicability and impact. The development of these obligations has occurred
in the commercial context but there has been some use of equitable principlesin the relationship
between government and citizens.

The Government as a Fiduciary

As Dal Pont and Chalmers point out, the private trust cannot provide an exact analogy to the
relationship between government and those who have entrusted them with power The trust
analogy needs to be modified to ‘take account of the reality and complexity of public
representation.” They argue that citizens forego part of their autonomy in handing over power to
representatives and this indicates that trust and confidence have been placed in those el ected
representatives.12 This assertion relies on Justice Mason’ s formulation of afiduciary relationship
in Hospital Products

A [fliduciary relationship may arise from an undertaking by one to act in the
interests of another, by reason of trust or confidence placed by one in another, or by
reason of a special vulnerability in one which the other is positioned to exploit.13

Dal Pont and Chalmers conclude that ‘the relationship between the government and the
electorate exhibits many, if not all, of the hallmarks of afiduciary obligation.’ 14

Chief Justice Mason, in Australian Capital Television Pty Ltd v Commonwealth [ No. 2] (1992)
notes that, in a representative government and a representative democracy, ‘...the sovereign
power which resides in the peopleis exercised on their behalf by their representatives.’ 15 Once
in office, the power the electorate can exert over elected officialsislimited. This has been
interpreted as placing the electorate in a position of disadvantage and vulnerability in relation to
the government which is ‘empowered to affect the interest of the people with the sphere of
autonomy that the latter have yielded to it.’ 16 It is argued that the government’ s power to affect
the interests of its people, including their wealth, is subject to an obligation to deal with those
matters for the benefit of the people according to the mandate of their appointment. The
government can also affect non-pecuniary interests such as the freedom of movement or freedom
of choice. The implications of this fiduciary relationship is to place the government under an
obligation to deal with interestsin an honest and fair manner. It must avoid conflicts of interest,
cannot profit form its position as a fiduciary and must account for the performance of its duty.17

It is not difficult to conceptualise the government as owing a fiduciary obligation to account for
the manner in which it administers its duties to those who have elected them. 18 The courts,
however, have been reluctant to attach equitable doctrines to government decisions and actions
as amatter of policy, especially in relation to financial matters.19 This reluctance by the
judiciary to second guess policy decisions arises because it is difficult to assess whether the
government is fulfilling its duty in the best way to deliver on its responsibilities. A variety of
differing, even contradictory, actions may be deemed to be appropriate for the enacting of
‘responsible government.” Many actions of the government may be seen as detrimental to those
they represent e.g. the levying of taxes, but may achieve some public benefit.
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However, Chief Justice Mason in both Hospital Products Ltd. v United States Surgical
Corporation (1984) and by concurring with Justice Brennan in Mabo and Others v Queensland
(No.2) (1992)20 recognised that the fiduciary obligation may extend to the government realm in
situations where it mirrors its private law application. This means that the fiduciary obligation
may be recognised where the government owes the duty to an individual or specific group, above
that which is owed to the general public. A fiduciary obligation may derive from a power
inherent in the government that, if exercised, would cause detriment to those particular people,
vulnerable to the exercise of that power, which would give rise to a special duty for the
government to consider. Indigenous people would fall into such a specific group and have been
recognised in Canadian jurisprudence as beneficiaries of afiduciary obligation owed by the
Crown.

A Fiduciary Obligation Owed to Aboriginal People: The Canadian Jurisprudence

In Canada, a‘trust-like’ relationship between the Crown and the First Nations was first found in
Regina v . Catherine' s Milling and Lumber Co.(1885),21 where it was asserted that all vacant
lands were vested in the Crown, who has an exclusive right to grant them. Aboriginal people
were held to not have the capacity to alienate their land or to confer title to those lands. The
Judicial Committee of the Privy Council also referred to atrust-like relationship where, ‘reserves
and proceeds of reserves, when surrendered or sold, were held by the crown as royal trustee for
the Indians.’

The decision in S. Catherine’s Milling was interpreted to have established that Aboriginal
people and their lands were *a political trust of the highest order’, a doctrine that gave rise to no
legal consequencesin the event of breach. This conception changed with the 1984 decision of
the Court in Guerin v The Queen.22

In 1955, the Musgueam Indian Band approved a surrender, in trust, of some of its reservein
Vancouver to lease to a golf and country club. The transaction had been discussed with the band
but the Crown concluded a lease on terms not authorized by the Musgueam and less beneficial
to them. The true terms were not disclosed to the band until 1970. Justice Dickson, with three
judges concurring, held that the Crown’ s obligations were not in the nature of atrust, but was
trust-like. 1t is not atrust relationship, since not al the elements of atrust were present but the
crown owes a duty:

This obligation does not amount to atrust in the private law sense. It israther a
fiduciary duty. If, however, the crown breaches this fiduciary duty it will be liable to
the Indians in the same way and to the same extent as if such atrust were in effect.23

The nature of Indian title (the fact that it was inalienable except to the Crown) and the
provisions of the Indian Act 1952 impose fiduciary duties on the Crown which are enforceable:

The fiduciary relationship between the Crown and the Indians has its roots in the
concept of aboriginal, native or Indian title. The fact that Indian bands have a certain
interest in the lands does not, however, in itself give rise to afiduciary relationship
between the Indians and the Crown. The conclusion that the Crown is afiduciary
depends upon the further proposition that the Indian interest in theland is
inalienable except upon surrender to the Crown.24 [Emphasis added]
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Justice Dickson found that the Crown breached its fiduciary obligation because its agents
induced the Musgueam to surrender the land on the understanding that it would be leased on
certain terms. Equity would not permit the Crown to ignore the representations made in
negotiating the surrender.

Justice Wilson (with two judges concurring) held that the Crown did not generally hold reserve
landsin trust for the band but the Crown did hold the lands subject to afiduciary duty to protect
and preserve the band’ sinterests. She held that this derived from section 18 of the Indian Act
1952, ‘Indian reserve land inalienable except to the crown’, a statutory recognition of the nature
of Indian title.25 The obligation hasits roots in the aboriginal title of Canada’s Indians. Section
18 mandates acknowledgement of a historic reality, that Indians have:

abeneficial interest in their reserves and that the Crown has aresponsibility to
protect that interest and make sure that any purpose to which reserve land is put will
not interfere with it ... it isan interest which cannot be derogated from or interfered
with by the Crown'’s utilization of the land for purposes incompatible with the Indian
title unless, of course, the Indians agree. | believe that in this sense the Crown has a
fiduciary obligation to the Indian bands with respect to the uses to which reserve
land may be put and that s.18 is a statutory acknowledgement of that obligation.26

The fiduciary concept was extended in Sparrow v The Queen (1990).27 The Court ruled that
constitutional recognition of Aboriginal and treaty rightsin s.35(1) of the Constitution Act, 1982
mandated a ‘trust-like, rather than non-adversarial’ relationship between Indians and the federal
government.28

Section 35(1) of the Canadian Constitution Act, 1982 states: ‘ The existing aboriginal and treaty
rights of the aboriginal peoples of Canada are hereby recognised and affirmed.” Rather than
generating rights it merely ‘recognises and affirms’, offering constitutional protection to rights
that exist at the time the section was passed into law. The Supreme Court of Canada determined
that the section does not provide an absol ute protection. Section 35(1) protection can be
overridden in certain circumstances, set out by the Supreme Court in the Sparrow decision.
There the Court developed a two stage test to determine whether infringement of s.35(1) rights
could be *justified’. The test requires the Court to consider whether the legisation interferes with
the aboriginal right; and, if there is an interference, whether thisinterference justified. This
justification test also has two parts. First, isthere avalid legidlative objective? Second,
consideration needs to be given to the special trust relationship between the government and
indigenous peopl es.29

Thisis an expansion from the fiduciary obligation in Guerinin two ways. First, the source of the
obligation derives from the historical relationship between the Crown and Aboriginal peoples,
not merely the inalienable nature of Aboriginal title interests. Second, it has a broader
application, tempering government’s ability to infringe on Aboriginal and treaty rights. By
applying in contrast, Guerinwas more akin to private law transactions and was therefore more
limited in scope. By applying s.35(1) to all treaty and Aboriginal rights, the fiduciary obligation
isnot just held in relation to Aboriginal title interests but arisesin relation to any right protected
by s.35(1).

Other obligations have been found to be owed by the Crown to Aboriginal peoples arising from
the special and historical relationship between the two. Other rights have derived from this
relationship. In R v Jack (1995)it wasfound that there existed a duty to provide the Indian band
with full information on the conservation measures and their effect on the
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Aboriginal band. Thisincluded a duty owed by the Crown to inform itself of the fishing
practices of the band and the band’ s views of the conservation measures.30



This notion of consultation was extended that same year, in R v Noel (1995).31 In that case it
was held that consultation requires the government to carry out meaningful and reasonable
discussions with the representatives of Aborigina people involved. The fact that the time frame
for legidlative action is short does not justify the government to push forward with the proposed
regulation without proper consultation.

A further development in this notion of consultation occurred in R. v Nikal.32 It emphasised that
the concept of reasonablenessis an integral part of the * Sparrow justification test” and must also
come into play in aspects of information and consultation. The need for the dissemination of
information and a request for consultations cannot simply be denied by either party.

Although afiduciary relationship was originally found in Guerinto derive from the fact that
Aboriginal title isinalienable except to the Crown, the Sparrow ‘justification’ test has expanded
the circumstances in which a‘ specia trust-like relationship’ between the Crown and Aboriginal
peoplesis said to exist. These two distinct streams of fiduciary and ‘trust-like’ relationships are
often confused and the fiduciary obligation in Guerin erroneously imputed to have derived from
an historic relationship. The recognition of a‘trust-like’ in Sparrowmay be of little comparative
value in Australia since it was concerned with the development of a test to ascertain the extent
of a Constitutional protection that does not exist in Australia. It isalso similar to the general
fiduciary obligation asserted by the plaintiffsin Kruger v Commonwealth (1997), Thorpe v
Commonwealth (1997) and Nulyarimma v Thompson (1999). A fiduciary relationship and
obligation was firmly rejected in each of those cases. Guerin, however, may be of more interest
in the Australian context. It was a very narrow decision in which the finding of the fiduciary
obligation was linked to the nature of nativetitle (i.e. itsinalienability except to the Crown), a
feature shared with native title interestsin Australia. Also, it related to a factual situation that
closely mirrors the private law recognition of fiduciary obligation.

Fiduciary Obligation as an Aspect of Native Titlein Australia

Australia has not recognised a fiduciary obligation owed by the Crown when dealing with native
title interests and there has been no acceptance of a more general trust-like relationship.
Similarly, there has been no recognised duty to consult owed by the Government when
infringing existing native title interests. In fact, the statutory obligation to negotiate with native
title holders has been eroded by the Native Title Amendment Act 1998.33 However, Courts have
made observations regarding the possible existence of afiduciary obligation arising in relation to
native title interests.

Discussion of a Fiduciary Obligation in Mabo (No.2)

Justice Brennan (with Chief Justice Mason and Justice McHugh concurring) made brief mention
of the possible existence of afiduciary obligation arising in relation to native title:

If native title were surrendered to the Crown in expectation of a grant of tenure to
the indigenous title holders, there may well be afiduciary duty on the Crown to
exericseits discretionary power to grant atenurein land so as to satisfy the
expectation, but it is unnecessary to consider the existence or extent of such a
fiduciary duty in this case.34
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This statement has been erroneously interpreted as recognising that afiduciary obligation will
arise only in this very specific circumstance. Justice Brennan, in fact, considered that the issue
of whether afiduciary relationship existed was not relevant in the Mabo case. His comments
could equally be read as acknowledging that such arelationship may arise if the situation was
analogous to private law recognitions of fiduciary obligations. Such areading of Justice



Brennan’s observation is consistent with Chief Justice Mason’s observations in Hospital
Products Ltd. v United States Surgical Corp. (1984).

Justice Toohey in the Mabo case gave the most expansive consideration of the recognition of a
fiduciary obligation. He relied on the formulation by Justice Mason in Hospital Products Ltd. v
United Sates Surgical Corp. (1984), referred to at the outset:

The critical feature of fiduciary relationshipsis that the fiduciary undertakes or
agrees to act for or on behalf of or in the interests of another person in the exercise
of apower or adiscretion which will affect the interests of that other personin a
legal or practical sense. The relationship between the partiesis therefore one which
givesthefiduciary a special opportunity to exercise the power or discretion to the
detriment of that other person who is accordingly vulnerable to abuse by the
fiduciary of his position.35

Justice Toohey goes on to add:

Underlying such relationships is the scope for one party to exercise a discretion
which is capable of affecting the legal position of the other. One party has a special
opportunity to abuse the interests of the other. The discretion will be an incident of
thefirst party’s office or position.36

Justice Toohey relied on the Canadian case law in Guerinthat established a fiduciary duty from
the fact that native title was inalienable to the Crown. He noted that the Court in Guerinalso
found the duty came from the statutory scheme under s.18 of the Indian Act but that this, in turn,
came from the inalienability of Indian land, echoing the common law. Justice Toohey affirmed
the Crown’ sright to alienate the land of the Meriam people, and that the Meriam peopl€’ srights
to deal with their land was so limited, which created a vulnerability that gave rise to afiduciary
obligation. He went on to say that:

The power to destroy or impair a peopl€e’ sinterestsin thisway is extraordinary and
is sufficient to attract regulation by Equity to ensure that the position is not abused.
The fiduciary relationship arises, therefore, out of the power of the Crown to
extinguish traditional title by alienating the land or otherwise; it does not depend on
an exercise of that power.37

Justice Toohey noted what the practical effect of this fiduciary obligation would have on the
Queendand Crown:

A fiduciary obligation on the Crown does not limit the legislative power of the
Queensland Parliament, but legislation will be a breach of that obligation if its effect
Is adverse to the interests of the titleholders, or if the processit establishes does not
take into account those interests.3s

Justices Deane and Gaudron, while not specifically dealing with the issue of afiduciary
obligation, did note that equitable, trust-like duties may be owed by the Crown to native title
interest holders in certain circumstances:
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Actual or threatened interference [with native title interests| can, in appropriate
circumstances, attract the protection of equitable remedies. Indeed the
circumstances of the case may be such that the appropriate form of relief [may be]
the imposition of aremedial constructive trust framed to reflect the incidents and
limitations of the rights under the common law native title.39



Justice Dawson found that there was no fiduciary obligation but based his finding on the
conclusions of his dissenting opinion that held that upon annexation, land became the property
of the Crown and any rights to the land the plaintiffs have must be held under the Crown. The
basis of hisfinding was rejected by the majority of the High Court when they overturned the
doctrine of terra nulliusand found that a native title interest existed.

The Jury is Still Out

Although a Full Bench of the High Court has yet to pronounce on the matter, Justice Kirby
noted in Thorpe v Commonwealth (No.3) 40 that the fiduciary obligation noted by Justice
Toohey in Mabo (No.2) was one that arose out of the inalienability of native title; it was not
derived from the special historic relationship between Aboriginal people and the Crown. In
Thorpe (No.3) 41 the claim that a fiduciary obligation was owed by the Crown to indigenous
people on the basis of an historical relationship was rejected. Thorpe (No.3) was concerned with
claims of genocide and assertion of indigenous sovereignty, not native title interests. Justice
Kirby noted the distinction between the obligations found in the Guerinand Sparrow cases. In
rejecting Sparrow, he did not reject Guerin.

As Justice Kirby observed, the fiduciary obligation arising from the nature of native title has not
been decided. He said:

The result iswhether afiduciary duty is owed by the Crown to the indigenous
peoplesof Australiaremains an open question. This Court has simply not
determined it. Certainly, it has not determined it adversely to the proposition...42
[Emphasis added]

Potential for Australian Recognition

The elements that give rise to arecognised fiduciary relationship and fiduciary obligation are
evident in the nature and vulnerability of the native title interest. A fiduciary has the scope for
the exercise of some discretion or power. The Federal Government has the power to extinguish
native title interests subject to the Racial Discrimination Act 1975 (Cth). It can extinguish those
interests unilaterally. This power, recognised by common law, has been augmented by
legislation, namely, the Native Title Act 1993 (Cth) and the Native Title Amendment Act 1998
(Cth). Indigenoustitle in these legidlative frameworks is in fact treated as subordinate to, not on
par with, interests held by other land owners. Second, the exercise of this discretionary power
will affect the beneficiary’ s legal or practical interests. Native title holders may lose their
interestsirrevocably. Furthermore, the Crown is enriched in extinguishment as it then takes the
land unencumbered. Native title holders derive some protection from the Racial Discrimination
Act 1975 (Cth) but thisis tenuous. For example, the protections offered by the act can and have
been repealed in relation to specific operations of the native title legislative regime. Third, the
beneficiary isthus vulnerable to the exercise of that power. Native title holders are unable to
alienate their rights to anyone but the Crown and this places them in a particularly vulnerable
position. Native title holders are also vulnerable because they have relatively few avenues of
redress for infringement of those
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rights. Thisis especially so with the legislative erosion of the circumstances in which Aboriginal
people have aright to be consulted in relation to extinguishment.

The strongest declaration that there is perhaps no fiduciary obligation owed by the Crown in
relation to dealing with native title interests was given by Chief Justice Brennan in The Wik
Peoples v The Sate of Queensland (1996): 43



To compare the relative positions of the Crown and the holders of native title is not to
show the existence of any relevant fiduciary duty. Indeed, the proposition that the Crown
isunder afiduciary duty to the holders of native title to advance, protect or safeguard their
interests while alienating their land is self-contradictory. The sovereign power of
alienation was antipathetic to the safeguarding of the holders of native title.

Chief Justice Brennan’ s pronouncement must be appreciated in the context in which it was
made. He was making observations in relation to the operation of alegisative act, the Land Act
1910 (QId), not on principles of common law in general. In fact, earlier he stated that:

The duty is said to arise from the vulnerability of native title, the Crown’s power to
extinguish it and the position occupied for many years by the indigenous inhabitants
vis-a-vis the Government of the State. These factors do not by themselves create
some free-standing fiduciary duty. It is hecessary to identify some action or function
the doing or performance of which attracts the supposed fiduciary duty to be
observed. The doing of the action or the performance of the function must be
capable of affecting the interests of the beneficiary and the fiduciary must have so
acted that it is reasonable for the beneficiary to believe and expect that the fiduciary
will act in the interests of the beneficiary (or, in the case of a partnership or joint
venture, in the common interest of the beneficiary and fiduciary) to the exclusion of
the interest of any other person or the separate interest of the beneficiary.44

This statement seems consistent with his decision in Mabo and Chief Justice Mason’s decisionin
Hospital Products that a fiduciary obligation may be owed by the Crown if the relationship and
obligation are analogous to a private law fiduciary duty. Chief Justice Brennan’'s observationsin
Wik do assert that a fiduciary principle, as a private law duty, will not stand up to a contrary
legidlative enactment, such as a legislatively enacted mining agreement. This is when the
obligation is owed by a private individual or entity. There are equitable principles that may
prevent the Crown from infringing on its own fiduciary obligations.

However, Chief Justice Brennan’s observation that the inalienability of native title could not
giveriseto afiduciary obligation owed by the Crown because it would be contradictory raises
more questions than it answers. This seems erroneous as it implies that the very characteristic
that givesriseto afiduciary obligation, vulnerability, is evidence that such an obligation does
not exist. It isthe apparent contradictions and conflicts which underly the duties owed by the
fiduciary to the beneficiary, and his/her position of power in relation to a vulnerable beneficiary
that give rise to the equitable remedy in the first place.

Historical differences between Canada and Australia are often held up as infringing on the
applicability of Canadian jurisprudence in the Australian context. Justice Dawson relied on such
an argument in Mabo (No. 2): He notes in his judgement that Australian law should be
distinguished from the law of the United States because there was no recognition of the
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domestic dependant nation status here.45 He also noted that the Canadian situation was different
in that:

[11t has been suggested that in Canada, asin the United States, the Crown in fact has
a broader responsibility to act in afiduciary capacity with respect to its Aboriginal
peoples. That responsibility is said to arise out of the Crown'’s historic powers over,
and assumption of responsibility for, those Aboriginal rights and out of the
recognition and affirmation of existing Aboriginal rights contained in s.35(1) of the
Canadian Constitution.

Justice Dawson’ s approach is unsatisfactory because he relies on the following historical



distinctions:

« Australia not having recognised the sovereignty of Aboriginal people through a domestic
dependant nation doctrine,

« Australia not having had the same *assumption of responsibility by the Crown’ for
Aboriginal people and their rights, and

« there being no constitutional protection of Indigenousrightsin Australia.

Justice Dawson argues that what creates the differences between the North American
jurisdictions and Australia is the fact that there was recognition and rights protections in place
there and there weren’t any here and because of this difference, we are going to continue to not
recognise them.

Another difference often offered to distinguish Canadian jurisprudence from the Australian
context is the constitutional protection provided by s.35(1). This constitutional distinction is
often invoked erroneously. Section 35(1) only protects recognised Aboriginal and treaty rights; it
does not generate or create them. The distinction between the two jurisdictions would be
relevant to matters relating to the protection of such rights once they were recognised but has no
role to play in comparative analysis as to whether those rights exist under common law. The
observation that fiduciary obligations have a broader interpretation and reach in Canada4s does
not prevent the High Court from observing that al the elements recognised in fiduciary
relationshipsin thisjurisdiction arise in relation to native title interests.

A further objection that may be raised in recognising a Crown-Aboriginal relationship asa
fiduciary oneliesin the nature of the government itself. Governments govern for the good of the
wider community; their duty to do so should not be limited by narrow duties to a section of it.
At most, the obligation may be political; a political trust, not afiduciary obligation recognised
by the law. This argument runs counter to the observations of Justice Mason in Hospital
Productswhich notes that it is only those sectors of the community with some special interest
different to that of the broader community that give rise to the private law analogy that will
create afiduciary obligation in the public realm. The special nature and vulnerability of native
title interests would seem to support their inclusion in Justice Mason’s formulation.

Possible implications of finding such a duty would depend on the nature of the relationship and
obligation. It might be seen to bind the government to deal honestly and fairly in dealings with
native title interest holders, prohibit the overriding of the obligation with inconsistent |egislation
that would then breach or infringe upon the fiduciary obligation held, or create a duty to consult
with native title interest holders.
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Conclusion

The trend of cases in which the matter has been raised has been to reject claims that afiduciary
obligation arises out of the historic relationship between the Crown and indigenous peoplein
Australia. While the High Court has not definitively decided that there can be no fiduciary
obligation owed by the Crown to native title holders, there is room to speculate that in a
situation that mirrors the circumstances in which the private law would recognise afiduciary
obligation, the Crown may find itself similarly bound.

If the High Court eventually decides this issue by ignoring the elements of afiduciary obligation
that arise between the Crown and native title holders, it will continue place Australia s standards
of protection of indigenous property rights well below those offered in the comparable
jurisdictions of the United States and Canada.
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